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DCN 13626

nited States Pistrict Court

DISTRICT OF Massachusetts

A4

W. Mitt Ramey, in his official cavacity as Governor

of the Commonwealth of Massachusetts ' SUMMONS IN A CIVIL ACTION

CASE NUMBER:

V.
Donald d. Rumsfeld, in his official capacity as Secretary of
Defense of the United States of America; The Defense Base Closure
and Realigrment Camm'n; Anthony J. Principi, as Chaiman and
James H. Bilbray, Philio Coyle, Harol W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and
Sue E. Turner as members of the Defense Base Closure and

Realignment Comm'n

TO: Name anc Asaress of Defendani)
The Defense Base Closure and Realignment Commission

Polk Building, Suite 600
2521 South Clark Street 8 2 G A@
Arlington, VA 22202 - 1 3. :

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

4

PLAINTIFF'S ATTORNEY (name and acaress)

Thomas A. Barnico
Assistant Attorney General
One Ashburton Place
Boston, MA 02108

an answer to the complaint which is herewith served upon you, within (00 days after service of
this summons upon you, exciusiv.: of the day of service. If you fail to do so, judament by defauit will be taken

against you for the relief demandead in the compiaint.

DATE




AO 440 {Rev.1/90) Summons in a Civil Action

RKETURN OF SERVICE

DATE
Service of the Summons and Complaint was made by me?

NAME OF SERVER (PRINT) TITLE U

Check one box below to indicate appropriate method of service

00 Served personally upon the defendant. Place where served :

3 Left copies thereof at the defendant’s dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein.
Name of person with whom the summons and complaint were left:

0 Returned unexecuted:

0 Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

| declare under penaity of perjury under the laws of the United States of America that the foregoing inforrrw
contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Dere Signature of Server

Agdress of Server

24

1) As 10 who may serve a summons see Ruie 4 of the Federat Ruies of Civil Procedurs.
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CIVIL COVER SHEET

plement the ﬁlmg and scrvice of pleadings or other papers as

uired by law, except as provided

e Clerk ;:%oun for the purpose of initiating

The JS 44 civil cover sheet and the information contained herein neither rc})lace nors -
hv local rules of court. This form, approved by the Judicial Conference of the United lxtcs in September 1974, is req for the use of
‘vil docket sheet. (SEE INSTRUCTIONS ON THE REVERSE OF THE FORM.)
w PLAINTIFFS DEFENDANTS
g . ] i Donald H. Rumsfeld Secretary of Defense, Defense Base Closure and Realignment
. Mitt Romaey, in his official capacity as Govemor of the Comm'n, An Jy ] Pnnm i, Chairman, and James H. Bilbray, Pm]? Ooyl%? "
Commonwealth of Massachusetts, W. Gehman, Jr., inson, James T. Hill, Lloyd W. Newton, Samuel K. Skinner,
and Suc E. Tumcr. as members of the

(b) County of Residence of First Listed Plaintitf ~_Suffolk

(EXCEPT IN U.S. PLAINTIFF CASES)

{c) Attorney’s (Firm Name, Address, and Telephone Number)

Thomas A. Bamico, Assistant Attorney General
One Ashburton Place, Boston, MA 02108

Defensc Base Closurg and Realighment Comm’
County of Residence of First Listed Defendant ™ gh "

(IN U.S. PLAINTIFF CASES ONLY)
NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE
LAND INVOLVED.

Attorneys (If Knowa)

United States Attorney Michael Sullivan, One Courthouse Way,
Suite 9200, Boston, MA 02210
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VL. CAUSE OF ACTION
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

. Title of case (name of first party on each side only) W. Mitt Romney v. Donald H. Rumsfeld

Category in which the case belongs based upon the numbered nature of suit code listed on the civil cover sheet. {See local
rule 40.1(a)(1)).

D [ 160, 410, 470, 535, R.23, REGARDLESS OF NATURE OF SUIT.
n 195, 196, 368, 400, 440, 441-448, 540, 550, 555, 625, 710, 720, 730, *Also complete AQ 120 or AO 121
740, 790, 791, 820*, 830*, 840*, 850, 890, 892-894, 895, 950. for patent, trademark or copyright cases
{il. 110, 120, 130, 140, 151, 190, 210, 230, 240, 245, 290, 310,

315, 320, 330, 340, 345, 350, 355, 360, 362, 365, 370, 371,
380, 385, 450, 891.

. 220, 422, 423, 430, 460, 480, 490, 510, 530, 610, 620, 630, 640, 650, 660,
690, 810, 861-865, 870, 871, 875, 900.

V. 150, 152, 153.

O o0 4

. Title and number, if any, of related cases. (See local rule 40.1(g)). if more than one prior related case has been filed in this
district please Indicate the title and number of the first filed case in this court.

None

Has a prior action between the same parties and based on the same claim ever been filed In this court?
YES [:] NO

Does the complaint in this case question the constitutionality of an act of congress affecting the public interest? (See 28 USC

§2403)
ves [ | NO
ves [ | No []

Is this case required to be heard and determined by a district court of three judges pursuant to title 28 USC §2284?
ws ] v [

Do all of the parties in this action, axcluding governmental agencies of the united states and the Commonwealth of
Massachusetts (“governmental agencies”), residing in Massachusetts reside in the same division? - {See Local Rule 40.1(d)).

ves[:] NO

H so, is the U.S.A_ or an officer, agent or employee of the U.S. a party?

A If yes, in which division do_all of the non-governmental parties reside?
Eastern Division D Central Division D Waestern Division D
B. If no, in which division do the majority of the plaintiffs or the only parties, excluding governmental agencies,

residing in Massachusetts reside?

Eastern Divislon D Central Division D Western Division [:]

. K filing a Notice of Removal - are there any motions pending in the state court requiring the attention of this Court? {if yes,
submit a separate sheet identifying the motions)
ves [ ] NO

{PLEASE TYPE OR PRINT)
ATTORNEY'S NAME Thomas A. Barnico, Assistant Attorney General

ADDRESs ©One Ashburton Place, Boston, MA 02108

(CategoryForm.wpd - 5/2/05)
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U\'\Jé",ffﬂ\zcé‘;(“ ===~ {NITED STATES DISTRICT COURT
BY DPTY. CLK. %o o DISTRICT OF MASSACHUSETTS
DATE Q- 74

W. MITT ROMNEY, in his official capacity as
Govemor of the Commonwealth of Massachusetts,

Plaintiff,
CIVIL ACTION
V. NO. 05-CV-

DONALD H. RUMSFELD, in his official capacity
as Secretary of Defense of the United States of
America,

©21GA

THE DEFENSE BASE CLOSURE AND 0 5 N __
WL L

REALIGNMENT COMMISSION,

feed

L)
i
q

<l

ANTHONY J. PRINCIP], in his official capacity as
Chairman of the Defense Base Closure and
- Realignment Commission, and

JAMES H. BILBRAY, PHILIP COYLE, HAROLD
W. GEHMAN, JR., JAMES V. VINSON, JAMES
T. HILL, LLOYD W. NEWTON, SAMUEL K.
SKINNER, and SUE E. TURNER, in their official
capacities as members of the Defense Base Closure
and Realignment Commission,

Defendants.

COMPLAINT
1. This complaint arises from actions of the Department of Defense and the Defense
Base Closure and Realignment Comnﬁssion ("BRAC Commission") recommending the closure
of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F-15
aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without seeking or




obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff
Governor has declined to consent to such closure and movement of aircraft and seeks (1) a
temporary restraining order and a preliminary injunction enjoining the defendants, pending a
final decision by this Court on all of plaintiff's claims and until further order of the Court, from
transmitting a final report to the President of the United States, due on September 8, 2005,
pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note
following 10 U.S.C. § 2687 (West 1998, 2005 Supp.) (the "“BRAC Act"), that includes the
recommendation to close Otis Air National Guard Base, the movement of fifieen F-15 aircraft
from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the
movement of fifteen A-10 aircraft from Barnes ANGB to 6ther States, without the consent of the
Governor and (2) a declaration that such a report violates the United States Constitution, Article
L, §8,cl16,and 32 US.C. § 1-04, and 10 U.S.C. § 18238.
PARTIES

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the
Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in-
chief” of the "military forces” of the Commonwealth and has the power under its constitution "to
assemble the whole or any part of them for training, instruction or parade, and to employ them
for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws."
Massachusetts Constitution Pt. 2, c. 2, § 1, art. 7. Governor Romney is the commander-in-chief
of the Massachusetts National Guard. Id.

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of

Defense of the United States Department of Defense (DoD). He is sued in his official capacity.




The BRAC Act sets forth the process by which military bases in the United States and its
territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary
Rumsfeld is authorized to make recommendations for the closure and realignment of military
bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and
implement the closure or realignment of military bases pursuant to the BRAC process.

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his
official capacity.

5. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the
BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are
sued in their official capacities.

JURISDICTION AND VENUE

6. This action arises under the Militia Clause of the United States Constitution, art.
1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. § 104. This
Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because it arises under the
Constitution and laws of the United States.

7. This Court has authority to enter a declaratory judgment in this action under 28
U.S.C. § 2201 and Fed. R. Civ. P. 57.

8. Venue is proper in this judicial district under 28 U.S.C. § 1391(a)(2) because a
substantial part of the acts on which this action is based occurred within this district and a
substantial part of the property that is the subject of this action is situated within this judicial

district.



FACTUAL ALLEGATIONS

The Recommendatjons of the Secretary

9. On May 13, 2005, Secretary Rumsfeld transmitted to the BRAC Commission the
Department of Defense Base Closure and Realignment Report ("BRAC DoD Report™).

10.  The BRAC DoD Report was prepared by the Department pursuant to the BRAC
Act.

11.  The BRAC DoD Report contains the Department’s recommendations to realign or
close military installations within the United States and its territories.

12.  While preparing its BRAC DoD Report, the Department considered the
requirements of installations used by the Air National Guard of the United States.

13.  The Secretary recommended closure of Otis Air National Guard Base (Otis
ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 1024 Fighter

Wing to Air Guard Stations in Florida and New Jersey.

The BRAC Commission Report
and Action by the President and Congress

14, Pursuant to Section 2914(d)(1) of the BRAC Act, the BRAC must transmit its
report, "containing its findings and conclusions based on a review and analysis of the Secretary's
recommendations,” to the President by September 8, 2005. 1d. The President has until
September 23, 2005, to review the recommendations of the Secretary aﬁd the Commissic.)n and
prepare a report containing his approval or disapproval of the Commission's recommendations in

their entirety. Id. § 2914 (e)(1). if the President disapproves the Commission's



recommendations in their entirety, the Commission may prepare a revised list of
recommendations and transmit those to the President by October 20, 2005. Id. § 2914 (e)(2). If
the President disapproves the revisedv recommendations, the 2005 BRAC process is terminated.
Id. § 2914 (e)(3). If the President approves either the original or revised recommendations, he
must send the approved list and a certification of approval to Congress. Id. § 2903 (e). If
Congress does not enact a resolution disapproving the approved recommendations in their
entirety within 45 days after receiving the President's certification of approval, the Secretary must
carry out all of the recommendations. Id. § 2904 (a).

15. In each of the four previous BRAC processes~occurring in 1988, 1991, 1993, and
1995~ the President approved the BRAC Commission's recommendations in their entirety.

16.  Congress has never disapproved the President’s base closure and realignment
decisions.

17.  On August 26, 2005, the BRAC announced that its report to the President will
recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA
aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the
104th Fighter Wing's fifteen A-10 PAA be moved from Bames ANGB to other States.

Otis and Barnes ANGB

18.  Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts
Military Reservation and wholly within the Commonwealth.

19.  Approximately 1000 military positions are currently allotted to the 102d Fighter
Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have



combat and hbmeland defense experience. The 102nd and 104th Fighter Wings constitute a
well-trained, mission-ready state military force available to the Governor to perform state activity
duty missions dealing with homeland security, natural disasters and other state missions.

20.  The closure of Otis ANGB and the movement of the fifteen A-10 PAA of the
104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a
significant amount of the total strength of the Massachusétts Air National Guard and will reduce
the strength of Massachusetts military forces.

21.  These actions will deprive the Governor and the Commonwealth of a key joint
base of operations possessing current and future military capabilities for homeland security
missions throughout the Northeast United States.

22.  The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes
ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat
Command (federat).

23.  The recommendations of the BRAC Commission regarding Otis and Barnes, if
implemented, would constitute a change in the branch, organization or allotment of the units.

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the
BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations
regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and
currently are not in active federal service.

25.  The recommendations of the BRAC Commission regarding Otis ANGB and
Barmes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard.

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or




obtained the approval of Governor Romney or his authorized representatives to withdraw or
change the branch, organization or allotment of the units of the Massachusetts Air National
Guard at issue.

27. At no time during the 2005 BRAC process has any authorized representative of
- Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval
of Governor Romney or his authorized representatives to withdraw or change the branch,
organization or allotment of the units of the Massachusetts ANG at issue.

28.  On September 1, 2005, Governor Romney sent a letter to Secretary Rumsfeld and
Chairman Principi stating that he has not consented to the closure of Otis ANGB or the
reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's
letter is attached to this complaint as Exhibit A.

RIPENESS FOR JUDICIAL REVIEW

29.  Pursuant to the military base .closure and realignment process set forth in the
BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make
recommendations with respect to the 2005 round of realignments and closure of military
installations. No further action by the Secretary or the Department is required before Otis ANGB
is closed and the fifteen A-10 PAA from Barnes ANGB are ordered moved.

30.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, the BRAC Commission has finally and completely fulfilled its reporting
requirements with respect to the 2005 round of realignments an& closure of military installations,
save for its duty to transmit its report to the President by September 8, 2005. No further action

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA



from Barnes ANGB are moved.
IRREPARABLE HARM

31. The Governor's right to withhold consent to action to close, relocate, realign,
withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15
A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and
the BRAC Commission.

32.  Neither the President nor Congress may remove Otis and Barnes ANGB from the
list of recommended closures and realignments unless they reject the BRAC Commission'’s
recommendations in their entirety. Furthermore, it would be historically unprecedented for the
President or Congress to reject an entire slate of closure and realignment recommendations.
Moreover, as described above, the closure and realignment recommendations will become law
within 45 legislative days after the President approves them. The President must act by
September 23, 2005.

33.  Absent a temporary restraining order, the harm as alleged herein will be
irreparable. The recommendations of the Commission would nullify the power of the Governor
to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to
defend the security of the citizens of the Commonwealth, and deter enlistments and re-
enlistments in the Massachusetts Air National Guard.

Absent a temporary restraining order, and after action by the President on or
before September 23, 2005, judicial review of the report of the Commission may be contested by

the United States under Dalton v, Specter, 511 U.S. 462 (1994).




FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE)

34. Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above.

35, Article I, § 8, cl. 16, authorizes Congress to "provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them as may be employed in the service
of the United States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by Congress."

36. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

37. Pursuant to Article I, § 8, cl. 16, no base, branch, organization or allotment of a
National Guard unit not then in federal service and located entirely within a State may be closed
or materially changed by the Secretary or the Commission without the consent of the Governor of
that State,

38.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated the Militia Clause.

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. § 104)

39.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above.

40. Title 32 U.S.C. § 104(a) provides that "each State . . . may fix the location of the
units and headquarters of its National Guard."

41.  Title 32 U.S.C. § 104(c) provides that "no change in the branch, organization, or
allotment of a unit located entirely within a State may be made without the approval of its
governor."

42. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.




43.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secrefary, in proposing to take action to
close Otis ANGB, have violated 32 U.S.C. § 104.

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. § 18238)

44.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 43.

45.  Title 10 U.S.C. § 18238 provides: "A unit of the Army National Guard of the
United States or the Air National Guard of the United States may not be relocated or withdrawn
under this chapter without the consent of the governor of the State . . . .”

46, The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

47.  The Commission, in recommending that Otis ANGB be closed and the PAA at
issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close
Otis ANGB, have violated 10 U.S.C. § 18238.

PRAYERS FOR RELIEF
WHEREFORE, Governor Romney requests that the Court grant the following
relief:

a. temporarily restrain thc Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
W}estﬁeld, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005,

b. preliminarily enjoin the Commission, Chairman Principi, and the BRAC

10




Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifieen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

permanently enjoin the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A~10 ajrcraﬁ’ from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005.

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated the
Militia Clause of the United States Constitution;

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barmmes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of fhe Governor, has viofated 32
U.S.C. § 104;

declaring that the Commission, in recommending that Otis ANGB be closed,

i1



fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action

to accomplish these ends without the consent of the Governor, has violated 10
U.S.C. § 18238;

g.v declaring that the challenged portions of the BRAC DoD report are null and void;

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB
be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and
fifteen A-10 aircraft at Barnes ANGB be moved to other States, is null and void;

i. enjoining the Secretary from taking any action to close Otis ANG, move the
fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10
aircraft at Barnes ANGB to other States; and

j. awarding such further relief as the Court deems appropriate.

W. MITT ROMNEY
GOVERNOR OF THE
COMMONWEALTH OF MASSACHUSETTS

By his attorneys,
THOMAS F. REILLY
ATTORNEY GENERAL

{
HRET TR
IR W

David R. Kerrigar|/BBO # 550843
Thomas A. Barnico, BBO # 030040
Assistant Attorneys General
One Ashburton Place
Boston, MA 02108
(617) 727-2200, ext. 2050, 3380

Dated: September 7, 2005
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THE COMMONWEALTH OF MASSACHUSETTS
Execurive DEPARTMENT
STATE HOUSE . BOSTON 02133

(817) 726-4000

MITT ROMNEY

GOVERNOR

KERRY HEALEY September 1, 2005
LIEUTYENANT QOVERNOR
The Honorable Donald H. Rumsfeld
Secretary of Defense
1000 Defense Pentagon
Washington, DC 20310-1000

The Honorable Anthony J. Principi, Chairman
Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

Dear Secretary Rumsfeld and Chairman Principi:
I am writing to state that I have not consented to the following:

v 0 The Department of Defense’s recommendation to close Otis Air National Guard
(ANG) Base and move the 102™ Fighter Wing’s aircraft to bases in other states;

(2) The BRAC Commission’s recommendation to move the 102™ Fighter Wing’s 18
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG
Base; and

(3) The BRAC Commission’s recommendation to move the 104" Fighter Wing’s 15
A-10 aircraft from Barnes ANG base to other states.

Because I have not consented to the closure of Otis ANG Base, the reassignment of
the 102" Fighter Wing’s aircraft, or the reassignment of the 104™ Fighter Wing’s aircrafl,

_these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section
104(c), which require gubemnatorial consent for such actions.

‘Sincerelx,
. /“\
% 7, /
Mitt Romney
Govemor

1?
Paarzo on Rzcreuo Paren




AQ 440 Rev 1790} Summons in g Civei Action

Hnited States Bistrict Qourt

DISTRICT OF Massachusetts

N

W. Mitt Ramney, in his official cavacity as Governor

of the Comwnwealth of Massachusetts SUMMONS IN A CIVIL ACTION

CASE NUMBER:

V.
Donald d. Rumsfeld, in his official capacity as Secretary of
Defense of the United States of America; The Defense Base Closure
and Realigmment Comm'n; Anthony J. Principi, as Chaimman and
James H. Bilbray, Philio Coyle, Harol W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and
Sue E. Turner as mexbers of the Defense Base Closure and
Realignment Comm'n

=~z f D, -~ /‘“3\

L £ z L‘"ﬂ 1 oy f2 \ ;
TO: (Name and Adaress of Defendant) = g-j‘ i - Pt ué , ‘Jé wi

James H. Bilbray

Base Realigrment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

) PLAINTIFF'S ATTORNEY (name sng acaress)
Thomas A. Barnico
Assistant Attorney General
One Ashburton Place
Boston, MA 02108

an answer to the complaint which is herewith served upon you, within (o days after service of
this summons upon you, exciusiv.: of the day of service. If you fail to do so, judjyment by default will be taken
against you for the relief demandea in the complaint.

SEP 07 2005

DATE




AQ 440 {Rev.1/90) Summons in a Civil Action

RKETURN OF SERVICE

DATE

Service of the Summons and Complaint was made by me? : v

NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

O Served personally upon the defendant. Place where served :

O Left copies thereof at the defendant’s dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein.
Name of person with whom the summons and complaint were left:

O Returned unexecuted:

O Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

| declare under penaity of perjury under the laws of the United States of America that the foregoing informv
contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Date Signature of Server -

Agdress of Server

»

1) As t0o who may serve a summons see Ruie 4 of the Federal Ruies of Civii Procedurs.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
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BY DPTY. OLK. 2% . DISTRICT OF MASSACHUSETTS
DATE__ 2> 7 LT

W. MITT ROMNEY, in his official capacity as .
Govemor of the Commonwealth of Massachusetts,

Plaintiff,
CIVIL ACTION
\2 NO. 05-CV-

DONALD H. RUMSFELD, in his official capacity
as Secretary of Defense of the United States of
America,

THE DEFENSE BASE CLOSURE AND 0 5
REALIGNMENT COMMISSION, =

paosd
[ ES
£
Bo
Rurand
2
D

ANTHONY J. PRINCTIP], in his official capacity as
Chairman of the Defense Base Closure and
. Realignment Commission, and

JAMES H. BILBRAY, PHILIP COYLE, HAROLD
W. GEHMAN, JR., JAMES V. VINSON, JAMES
T. HILL, LLOYD W. NEWTON, SAMUEL K.
SKINNER, and SUE E, TURNER, in their official
capacities as members of the Defense Base Closure
and Realignment Commission,

Defendants.

COMPLAINT
1. This complaint arises from actions of the Department of Defense and the Defense
Base Closure and Realignment Commission ("BRAC Commission") recommending the closure
of Ofis Air Nationa! Guard Base in Bamstable, Massachusetts, the movement of fifteen F-15
aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without secking or



obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff
Governor has declined to consent to such closure and movement of aircraft and secks (1) a
temporary restraining order and a preliminary injunction enjoining the defendants, pending a
final decision by this Court on all of plaintiff's claims and until further order of the Court, from
transmitting a final report to the President of the United States, due on September 8, 2005,
pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note
following 10 U.S.C. § 2687 (West 1998, 2005 Supp.) (the "BRAC Act”), that includes the
recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft
from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the
movement of fifteen A-10 aircraft from Bames ANGB to 6ther States, without the consent of the
Governor and (2) a declaration that such a report violates the United States Constitution, Article
L §8,cl16,and 32 US.C. § io4, and 10 U.S.C. § 18238.
PARTIES

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the
Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in-
chief” of the "military forces” of the Commonwealth and has the power under its constitution "to
assemble the whole or any part of them for training, instruction or parade, and to employ them
for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws."
Massachusetts Constitution Pt. 2, ¢. 2, § 1, art. 7. Governor Romney is the commander-in-chief
of the Massachusetts National Guard. Id.

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of

Defense of the United States Department of Defense (DoD). He is sued in his official capacity.




The BRAC Act sets forth the process by which military bases in the United States and its
territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretax;y
Rumsfeld is authorized to make recommeﬁdations for the closure and realignment of military
bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and
implement the closure or realignment of military bases pursuant to the BRAC process.

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his
official capacity.

5. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the
BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are
sued in their official capacities.

JURISPICTION AND VENUE

6. This action arises under the Militia Clause of the United States Constitution, art,
1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. § 104. This
Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because it arises under the
Constitution and laws of the United States.

7. This Court has authority to enter a declaratory judgment in this action under 28
U.S.C. § 2201 and Fed. R. Civ. P. 57.

8. Venue is proper in this judicial district under 28 U.S.C. § 1391(a)(2) because a
substantial part of the acts on which this action is based occurred within this district and a
substantial part of the property that is the subject of this action is situated within this judicial

district.




FACTUAL ALLEGATIONS

The Recommendations of the Secretary

9. On May 13, 2005, Secretary Rumsfeld transmitted to the BRAC Commission the
Department of Defense Base Closure and Realignment Report ("BRAC DoD Report™).

10.  The BRAC DoD Report was prepared by the Department pursuant to the BRAC
Act.

11.  The BRAC DoD Report contains the Department's recommendations to realign or
close military installations within the United States and its territories.

12.  While preparing its BRAC DoD Report, the Department considered the
requirements of installations used by the Air National Guard of the United States.

13.  The Secretary recommended closure of Otis Air National Guard Base (Otis
ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter

Wing to Air Guard Stations in Florida and New Jersey.

The BRAC Commission Report

and Action by the President and Congress

14.  Pursuant to Section 2914(d)(1) of the BRAC Act, the BRAC must transmit its
report, "containing its findings and conclusions based on a review and analysis of the Secretary's
recommendations,” to the President by September 8, 2005. Id. The President has until
September 23, 2005, to review the recommendations of the Secretary aﬁd the Commissk.m and
prepare a report containing his approval or disapproval of the Commission's recommendations in

their entirety. Id. § 2914 (e)(1). If the President disapproves the Commission's



recommendations in their entirety, the Commission may prepare a revised list of
recommendations and transmit those to the President by October 20, 2005. Id. § 2914 (e)(2). If
the President disapproves the revised recommendations, the 2005 BRAC process is terminated.
1d. § 2914 (e)(3). If the President approves either the original or revised recommendations, he
must send the approved list and a certification of approval to Congress. 1d. § 2903 (e). If
Congress does not enact a resolution disapproving the approved recommendations in their
entirety within 45 days after receiving the President's certification of approval, the Secretary must
carry out all of the recommendations. 1d. § 2904 (a).

15. In each of the four previous BRAC processes—occurring in 1988, 1991, 1993, and
1995~ the President approved the BRAC Commission's recommendations in their entirety.

16.  Congress has never disapproved the President’s base closure and realignment
decisions.

17. On August 26, 2005, the BRAC announced that its report to the President will
recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA
aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the
104th Fighter Wing's fifteen A-10 PAA be moved from Bames ANGB to other States.

Otis and Barnes ANGB

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts
Military Reservation and wholly within the Commonwealth.,

19. Approximately 1000 military positions are currently allotted to the 102d Fighter
Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have




combat and hbmeland defense experience. The 102nd and 104th Fighter Wings constitute a
well-trained, mission-ready state military force available to the Governor to perform state activity
duty missions dealing with homeland security, natural disasters and other state missions.

20.  The closure of Otis ANGB and the movement of the fifteen A-10 PAA of the
104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a
significant amount of the total strength of the Massachusétts Air National Guard and will reduce
the strength of Massachusetts military forces. ‘

21.  These actions will dcpriye the Governor and the Commonwealth of a key joint
base of operations possessing curtent and future military capabilities for homeland security
missions throughout the Northeast United States.

22.  The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes
ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat
Command (federal).

23.  The recommendations of the BRAC Commission regarding Otis and Barnes, if
implemented, would constitute a change in the branch, organization or allotment of the units.

24, In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the
BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations
regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and
currently are not in active federal service.

25.  The recommendations of the BRAC Commission regarding Otis ANGB and
Bames ANGB constitute a relocation or withdrawal of a unit of the Air National Guard.

26.  Atno time during the 2005 BRAC process has Secretary Rumsfeld requested or




obtained the approval of Governor Romney or his authorized representatives to withdraw or
change the branch, organization or allotment of the units of the Massachusetts Air National
Guard at issue.

27. At no time during the 2005 BRAC process has any authorized representative of
~ Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval
of Governor Romney or his authorized representatives to withdraw or change the branch,
organization or allotment of the units of the Massachusetts ANG at issue.

28.  On September 1, 2005, Governor Romney sent a letter to Secretary Rumsfeld and
Chairman Principi stating that he has not consented to the closure of Otis ANGB or the
reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's
letter is attached to this complaint as Exhibit A.

RIPENESS FOR JUDICIAL REVIEW

29.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, Secretary Rumsfeld has finally and completely fuifilled his obligation to make
recommendations with respect to the 2005 round of realignments and closure of military
installations. No further action by the Secretary or the Department is required before Otis ANGB
is closed and the fifieen A-10 PAA from Barnes ANGB are ordered moved.

30.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, the BRAC Commission has finally and completely fuifilled its reporting
requirements with respect to the 2005 round of realignments and closure of military installations,
save for its duty to transmit its report to the President by September 8, 2005. No further action

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA




from Barnes ANGB are moved.
IRREPARABLE HARM

31.  The Govemnor's right to withhold consent to action to close, relocate, realign,
withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15
A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and
the BRAC Commission.

32.  Neither the President nor Congress may remove Otis and Barnes ANGB from the
list of recommended closures and realignments unless they reject the BRAC Commission’s
recommendations in their entirety. Furthermore, it would be historically unprecedented for the
President or Congress to reject an entire slate of closure and realignment recommendations.
Moreover, as described above, the closure and realignment recommendations will become law
within 45 legislative days after the President approves them. The President must act by
September 23, 2005.

33.  Absent a temporary restraining order, the harm as alleged herein will be
irreparable. The recommendations of the Commission would nullify the power of the Governor
to withhold his consent, depﬁve him of a vital hometand security asset, degrade his ability to
defend the security of the citizens of the Commonwealth, and deter enlistments and re-
enlistments in the Massachusetts Air National Guard.

Absent a temporary restraining order, and after action by the President on or
before September 23, 2005, judicial review of the report of the Commission may be contested by

the United States under Dalton v. Specter, 511 U.S. 462 (1994).




FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE)

34.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above.

35.  Article, § 8, cl. 16, authorizes Congress to "provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them as may be employed in the service
of the United States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by Congress.”

36. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

37. Pursuant to Article I, § 8, cl. 16, no base, branch, organization or allotment of a
National Guard unit not then in federal service and located entirely within a State may be closed
or materially changed by the Secretary or the Commission without the consent of the Governor of
that State.

38.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated the Militia Clause.

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. § 104)

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above.

40. Title 32 U.S.C. § 104(a) provides that "each State . . . may fix the location of the
units and headquarters of its National Guard.”

41. Title 32 U.S.C. § 104(c) provides that ';no change in the branch, organization, or
allotment of a unit located entirely within a State may be made without the approval of its
govemor."

42. The National Guard is the militia reserved to the States by Article |, § 8, cl. 16.




43.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated 32 U.S.C. § 104.

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. § 18238)

44.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 43.

45.  Title 10 U.S.C. § 18238 provides: "A unit of the Army National Guard of the
United States or the Air National Guard of the United States may not be relocated or withdrawn
under this chapter without the consent of the governor of the State . . . ."

46. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

47.  The Commission, in recommending that Otis ANGB be closed and the PAA at
issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close
Otis ANGB, have violated 10 U.S.C. § 18238.

PRAYERS FOR RELIEF
WHEREFORE, Governor Romney requests that the Court grant the following
relief:

a. temporarily restrain the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005,

b. preliminarily enjoin the Commission, Chairman Principi, and the BRAC

10



Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

permanently enjoin the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005.

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated the
Militia Clause of the United States Constitution;

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 32
U.S.C. § 104;

declaring that the Commission, in recommending that Otis ANGB be closed,

11



fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 10
U.S.C. § 18238;

g.‘ declaring that the challenged portions of the BRAC DoD report are null and void;

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB
be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and
fifteen A-10 aircraft at Barnes ANGB be moved to other States, is null and void;

i. enjoining the Secretary from taking any action to close Otis ANG, move the
fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10
aircraft at Barnes ANGB to other States; and

j. awarding such further relief as the Court deems appropriate.

W. MITT ROMNEY
GOVERNOR OF THE
COMMONWEALTH OF MASSACHUSETTS

By his attorneys,
THOMAS F. REILLY
ATTORNEY GENERAL

{
David R. Kerrigan;ﬁBO # 550843
Thomas A. Barnico, BBO # 030040
Assistant Attorneys General
One Ashburton Place
Boston, MA 02108
(617) 727-2200, ext. 2050, 3380

Dated: September 7, 2005
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Q T COMMONWEALTH OF MASSACHUSETTS
= Execurtive DEPARTMENT
STATE HOUSE A4 BOSTON 02133

(617) 725-4000

MITT ROMNEY

GOVERNOR

KERRY HEALEY September 1, 2005
LIEUTENANT GOVERNOR
The Honorable Donald H. Rumsfeld
Secretary of Defense
1000 Defense Pentagon
Washington, DC 20310-1000

The Honorable Anthony J. Principi, Chairman
Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

Dear Secretary Rumsfeld and Chairman Principi:
1 am writing to state that I have not consented to the following:

**. 1) The Department of Defense’s recommendation to close Otis Air National Guard
(ANG) Base and move the 102™ Fighter Wing’s aircraft to bases in other states:

(2) The BRAC Commission’s recommendation to move the 102™ Fighter Wing’s 18
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG
Base; and

(3) The BRAC Commission’s recommendation to move the 104™ Fighter Wing’s 15
A-10 aircraft from Bammes ANG base to other states.

Because I have not consented to the closure of Otis ANG Base, the reassignment of
the 102" Fighter Wing’s aircraft, or the reassignment of the 104" Fighter Wing’s aircraft,

_these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section
104(c), which require gubernatorial consent for such actions.

Sincerel
. /—-\
‘A / '
Mitt Romney
Govemor

@Mmumfm
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Hnited States Bistrict Court

DISTRICT OF Massachusetts

W. Mitt Ramney, in his official cavacity as Governor

of the Commonwealth of Massachusetts SUMMONS IN A CIVIL ACTION

CASE NUMBER:

V.
Donald d. Rumsfeld, in his official capacity as Secretary of
Defense of the United States of America; The Defense Base Closure
and Realigmment Comm'n; Anthony J. Principi, as Chairman and
James H. Bilbray, Philio Coyle, Harol W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and
Sue E. Turner as members of the Defense Base Closure and

Realignment Comm'n
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TO: ™ame ana Asaress of Detencant) ] o = iy E TN/

Philip Coyle

Base Realigmnment and Closure Cammission
Polk Building Suite 600

2521 South Clark Street

Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

v PLAINTIFF'S ATTORNEY (name ana sdaress)

Thomas A. Barnico
Assistant Attorney General
One Ashburton Place
Boston, MA 02108

an answer to the complaint which is herewith served upon you, within 60 - days after service of
this summons upon you, exciusiv.: of the day of service. If you fail to do so, judgrnent by default will be taken

against you for the relief demandeo in the complaint.

SEP 07 2005

DATE
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RKETURN OF SERVICE

DATE
Service of the Summons and Complaint was made by mel

NAME OF SERVER (PRINT) TITLE ) u

Check one box below to indicate appropriate method of service

O Served personally upon the defendant. Place where served :

0 Left copies thereof at the defendarit’s dwelling house or usual place of abode with a person of suitable age and
discretion then rssiding therein,
Name of person with whom the summons and complaint were left:

3 Returned unexecuted:

O Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

i declare under penaity of perjury under the jaws of the United States of America that the foregoing inform, ;
contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Dete Signature of Server

Agaress of Server

3}

1) As 10 who may serve a summons see Ruie 4 of the Federai Ruies ot Civil Procegure.
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W. MITT ROMNEY, in his official capacity as .
Govemor of the Commonwealth of Massachusetts,

Plaintiff,
CIVIL ACTION
V. NO. 05-CV-

DONALD H. RUMSFELD, in his official capacity
as Secretary of Defense of the United States of
America,

THE DEFENSE BASE CLOSURE AND 0 5 - h
CXS * ,.

REALIGNMENT COMMISSION,

feed

ANTHONY J. PRINCIP], in his official capacity as
Chairman of the Defense Base Closure and
. Realignment Commiission, and

W
JAMES H. BILBRAY, PHILIP COYLE, HAROLD
W. GEHMAN, JR., JAMES V. VINSON, JAMES
T. HILL, LLOYD W. NEWTON, SAMUEL K.
SKINNER, and SUE E. TURNER, in their official
capacities as members of the Defense Base Closure
and Realignment Commission,

Defendants.

COMPLAINT
1. This complaint arises from actions of the Department of Defense and the Defense
Base Closure and Realignment Commission ("BRAC Commission") recommending the closure
of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F-15
aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without seeking or



obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff
Govemor has declined to consent to such closure and movement of aircraft and seeks (1) a
temporary restraining order and a preliminary injunction enjoining the defendants, pending a
final decision by this Court on all of plaintiff's claims and until further order of the Court, from
transmitting a final report to the President of the United States, due on September 8, 2005,
pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note
following 10 U.S.C. § 2687 (West 1998, 2005 Supp.) (the "BRAC Act”), that includes the
recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft
from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the
movement of fifteen A-10 aircraft from Barnes ANGB to other States, without the consent of the
Governor and (2) a declaration that such a report violates the United States Constitution, Article
1,§8,¢cl16,and 32 US.C. § 104, and 10 U.S.C. § 18238.
PARTIES

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the
Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in-
chief” of the “military forces" of the Commonwealth and has the power under its constitution "to
assemble the whole or any part of them for training, instruction or parade, and to employ them
for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws."
Massachusetts Constitution Pt. 2, ¢. 2, § 1, art. 7. Governor Romney is the commander-in-chief
of the Massachusetts National Guard. 1d.

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of

Defense of the United States Department of Defense (DoD). He is sued in his official capacity.



The BRAC Act sets forth the process by which military bases in the United States and its
territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary
Rumsfeld is authorized to make recommeﬁdations for the closure and realignment of military
bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and
implement the closure or realignment of military bases pursuant to the BRAC process.

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his
official capacity.

5. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the
BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are
sued in their official capacities.

JURISDICTION AND VENUE

6. This action arises under the Militia Clause of the United States Constitution, art.
1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. § 104. This
Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because it arises under the
Constitution and laws of the United States.

7. This Court has authority to enter a declaratory judgment in this action under 28
U.S.C. § 2201 and Fed. R. Civ. P. 57.

8. Venue is proper in this judicial district under 28 U.S.C. § 1391(a)(2) because a
substantial part of the acts on which this action is based occurred within this district and a
substantial part of the property that is the subject of this action is situated within this judicial

district.




FACTUAL ALLEGATIONS

The Recommendations of the Secretary

9, On May 13, 2005, Secretary Rumsfeld transmitted to the BRAC Commission the
Department of Defense Base Closure and Realignment Report ("BRAC DoD Report™).

10.  The BRAC DoD Report was prepared by the Department pursuant to the BRAC
Act.

11.  The BRAC DoD Report contains the Department's recommendations to realign or
close military installations within the United States and its territories.

12.  While preparing its BRAC DoD Report, the Department considered the
requirements of installations used by the Air National Guard of the United States.

13.  The Secretary recommended closure of Otis Air National Guard Base (Otis
ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter

Wing to Air Guard Stations in Florida and New Jersey.

The BRAC Commission Report
and Action by the President and Congress

14.  Pursuant to Section 2914(d)(1) of the BRAC Act, the BRAC must transmit its
report, "containing its findings and conclusions based on a review and analysis of the Secretary's
recommendations,” to the President by September 8, 2005. Id. The President has until
September 23, 2005, to review the recommendations of the Secretary aﬁd the Commissi('m and
prepare a report containing his approval or disapproval of the Commission's recommendations in

their entirety. 1d. § 2914 (e)(1). If the President disapproves the Commission's



recommendations in their entirety, the Commission may prepare a revised list of
recommendations and transmit those to the President by October 20, 2005. 1d. § 2914 (e)(2). If
the President disapproves the revised recommendations, the 2005 BRAC process is terminated.
Id. § 2914 (e)(3). If the President approves either the original or revised recommendations, he
must send the approved list and a certification of approval to Congress. Id. § 2903 (e). If
Congress does not enact a resolution disapproving the approved recommendations in their
entirety within 45 days after receiving the President's certification of approval, the Secretary must
carry out all of the recommendations. Id. § 2904 (a).

15.  Ineach of the four previous BRAC processes~occurring in 1988, 1991, 1993, and
1995~ the President approved the BRAC Commission's recommendations in their entirety.

16.  Congress has never disapproved the President’s base closure and realignment
decisions.

17. On August 26, 2005, the BRAC announced that its report to the President will
recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA
aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the
104th Fighter Wing's fifteen A-10 PAA be moved from Bames ANGB to other States.

Otis and Barnes ANGB

18.  Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts
Military Reservation and wholly within the Commonwealth.

19.  Approxmnately 1000 military positions are currently allotted to the 102d Fighter
Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have




combat and hbmeland defense experience. The 102nd and 104th Fighter Wings constitute a
well-trained, mission-ready state military force available to the Governor to perform state activity
duty missions dealing with homeland security, natural disasters and other state missions.

20.  The closure of Otis ANGB and the movement of the fifteen A-10 PAA of the
104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a
significant amount of the total strength of the Massachusétts Air National Guard and will reduce
the strength of Massachusetts military forces.

21.  These actions will deprive the Governor and the Commonwealth of a key joint
base of operations possessing current and future military capabilities for homeland security
missions throughout the Northeast United States.

22.  The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes
ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat
Command (federal). |

23.  The recommendations of the BRAC Commission regarding Otis and Barnes, if
implemented, would constitute a change in the branch, organization or allotment of the units.

24.  In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the
BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations
regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and
currently are not in active federal service.

25.  The recommendations of the BRAC Commission regarding Otis ANGB and
Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard.

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or



obtained the approval of Governor Romney or his authorized representatives to withdraw or
change the branch, organization or allotment of the units of the Massachusetts Air National
Guard at issue.

27.  Atno time during the 2005 BRAC process has any authorized representative of
~ Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval
of Governor Romney or his authorized representatives to withdraw or change the branch,
organization or allotment of the units of the Massachusetts ANG at issue.

28.  On September 1, 2005, Governor Romney sent a letter to Secretary Rumsfeld and
Chairman Principi stating that he has not consented to the closure of Otis ANGB or the
reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's
letter is attached to this complaint as Exhibit A.

RIPENESS FOR JUDICIAL REVIEW

29.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, Secretary Rumsfeld has finally and completely fuifilled his obligation to make
recommendations with respect to the 2005 round of realignments and closure of military
installations. No further action by the Secretary or the Department is required before Otis ANGB
is closed and the fifteen A-10 PAA from Barnes ANGB are ordered moved.

30.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, the BRAC Commission has finally and completely fuifilled its reporting
requirements with respect to the 2005 round of realignments and closure of military installations,
save for its duty to transmit its report to the President by September 8, 2005. No further action

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA




from Barnes ANGB are moved.
IRREPARABLE HARM

31. The Governor's right to withhold consent to action to close, relocate, realign,
withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15
A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and
the BRAC Commission.

32.  Neither the President nor Congress may remove Otis and Barnes ANGB from the
list of recommended closures and realignments unless they reject the BRAC Commission's
recommendations in their entirety. Furthermore, it would be historically unprecedented for the
President or Congress to reject an entire slate of closure and realignment recommendations.
Moreover, as described above, the closure and realignment recommendations will become law
within 45 legislative days after the President approves them. The President must act by
September 23, 2005.

33.  Absent a temporary restraining order, the harm as alleged herein will be
irreparable. The recommendations of the Commission would nullify the power of the Governor
to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to
defend the security of the citizens of the Commonwealth, and deter enlistments and re-
enlistments in the Massachusetts Air National Guard.

Absent a temporary restraining order, and after action by the President on or
before September 23, 2005, judicial review of the report of the Commission may be contested by

the United States under Dalton v. Specter, 511 U.S. 462 (1994).




FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE)

34.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above.

35.  Article I, § 8, cl. 16, authorizes Congress to "provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them as may be employed in the service
of the United States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by Congress.”

36. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

37. Pursuant to Article I, § 8, cl. 16, no base, branch, otganization or allotment of a
National Guard unit not then in federal service and located entirely within a State may be closed
or materially changed by the Secretary or the Commission without the consent of the Governor of
that State.

38.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Bames ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGRB, have violated the Militia Clause.

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. § 104)

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above.

40.  Title 32 U.S.C. § 104(a) provides that "each State . . . may fix the location of the
units and headquarters of its National Guard."

41.  Title 32 U.S.C. § 104(c) provides that "no change in the branch, organization, or
allotment of a unit located entirely within a State may be made without the approval of its

governor."

42, The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.




43. The Commission, in irecommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated 32 U.S.C. § 104,

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. § 18238)

44.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 43,

45.  Title 10 U.S.C. § 18238 provides: "A unit of ﬂle Army National Guard of the
United States or the Air National Guard of the United States may not be relocated or withdrawn
under this chapter without the consent of the governor of the State . . . .”

46.  The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

47. The Commission, in recommending that Otis ANGB be closed and the PAA at
issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close
Otis ANGB, have violated 10 U.S.C. § 18238.

PRAYERS FOR RELIEF
WHEREFORE, Governor Romney requests that the Court grant the following
relief:

a. temporarily restrain the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

" b. preliminarily enjoin the Commission, Chairman Principi, and the BRAC

10



Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircrafi from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

permanently enjoin the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Bamnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005.

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated the
Militia Clause of the United States Constitution;

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 32
U.S.C. § 104;

declaring that the Commission, in recommending that Otis ANGB be closed,

11



fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 10
U.S.C. § 18238;
g.> declaring that the challenged portions of the BRAC DoD report are null and void;
h. declaring that the portion of the BRAC Report that recommends that Otis ANGB
be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and
fifteen A-10 aircraft at Barnes ANGB be moved to other States, is null and void;
i. enjoining the Secretary from taking any action to close Otis ANG, move the
fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifieen A-10
aircraft at Barnes ANGB to other States; and
j. awarding such further relief as the Court deems appropriate.
W. MITT ROMNEY

GOVERNOR OF THE
COMMONWEALTH OF MASSACHUSETTS

By his attorneys,
THOMAS F. REILLY
ATTORNEY GENERAL

Thomas A. Barnico, BBO # 030040
Assistant Attorneys General

One Ashburton Place

Boston, MA 02108

(617) 727-2200, ext. 2050, 3380

Dated: September 7, 2005
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Q Tue COMMONWEALTH OF MASSACHUSETTS
Execurive DEPARTMENT
STATE HOUSE . BOSTON 02133
{617) 725-4000

M{TT AOMNEY

OGOVERNOR .
KERRY HEALEY September 1, 2005
LIEUTENANT GOVERNOR
The Honorable Donald H. Rumsfeld
Secretary of Defense
1000 Defense Pentagon
Washington, DC 20310-1000

The Honorable Anthony J. Principi, Chairman
Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

Dear Secretary Rumsfeld and Chairman Principi:
I am writing to state that I have not consented to the following:

(1) The Department of Defense’s recommendation to close Otis Air National Guard
(ANG) Base and move the 102™ Fighter Wing’s aircraft to bases in other states;

(2) The BRAC Commission’s recommendation to move the 102™ Fighter Wing's 18
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG
Base; and

(3) The BRAC Commission’s recommendation to move the 104™ Fighter Wing's 15
A-10 aircraft from Barnes ANG base to other states.

Because | have not consented to the closure of Otis ANG Base, the reassignment of
the 102™ Fighter Wing’s aircraft, or the reassignment of the 104" Fighter Wing’s aircraft,

_these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section
104(c), which require gubemnatorial consent for such actions.

Sinccr%?

. /-—-\
Mitt Romney
Govemor

@m-mr»u
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Huited States Bistrict Court

DISTRICT OF Massachusetts

A4

W. Mitt Romey, in his official cavacity as Governor

of the Commonwealth of Massachusetts SUMMONS IN A CIVIL ACTION

CASE NUMBER:

V.
Donald d. Rumsfeld, in his official capacity as Secretary of
Defense of the United States of America; The Defense Base Closure
and Realigrmment Comi'n; Anthony J. Principi, as Chairman and
James H. Bilbray, Philio Coyle, Harol W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and
Sue E. Turner as members of the Defense Base Closure and

Realignment Comm'n aq @ £y -
@5 SN Ay,
b as W gt LR

TO: (Name and Aadress o! Defencant)
Harold W. Gehman, Jr.
Base Realignment and Closure Commission
Polk Building, Suite 600
2521 South Clark Street
Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

\ 4

PLAINTIFF'S ATTOR'QEY {(name and adaress)

Thomas A. Barnico
Assistant Attorney General
One Ashburton Place
Boston, MA 02108

an answer to the complaint which is herewith served upon you, within (oD days after service of
this summons upon you, exciusiv.: of the day of service. If you fail to do so, judgment by default will be taken

against you for the relief demandea in the compilaint.

SEP 07 2008

DATE
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KETURN OF SERVICE

DATE

Service of the Summons and Complaint was made by me? : v

NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

O Served personaily upon the defendant. Place where served :

O Left copies thereof at the defendant’s dwelling house or usual ptace of abode with & person of suitable age and
discretion then residing therein.
Name of person with whom the summons and complaint were |eft:

{J Returned unexecuted:

0 Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

1 declare under penalty of perjury under the laws of the United States of America that the foregoing infomv
contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Dere S:gnatre of Server

Agdress of Server

1} As t0 who may serve & summons see Ruie 4 of the Federal Ruies of Clvii Procedurs.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS
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submit a separate sheet identifying the motions)
ves [ ] NO

(PLEASE TYPE OR PRINT)
ATTORNEY'S NAME Thomas A. Barnico, Assistant Attorney General

ADDRESS ©One Ashburton Place, Boston, MA 02108

{CategoryForm.wpd - 5/2/05)




B ¢

¥ spr

AMOUNTF aﬁz.- e
wMW . !D‘)U\, J. \/—_ // ——
LOCHL S LLE 8
= ]
JQFJ& et~ {NITED STATES DISTRICT COURT
e DISTRICT OF MASSACHUSETTS

BY DPTY. CLK. e e
DATE__ 2. 74§

W. MITT ROMNEY, in his official capacity as
Governor of the Commonwealth of Massachusetts,

Plaintiff,
CIVIL ACTION
v, NO. 05-CV-
DONALD H. RUMSFELD, in his official capacity
as Secretary of Defense of the United States of
America,
THE DEFENSE BASE CLOSURE AND 0 5 2 = 0 ,) A
REALIGNMENT COMMISSION, = 4 o } {5, Ar

ANTHONY J. PRINCIP], in his official capacity as
Chairman of the Defense Base Closure and
. Realignment Commission, and

JAMES H. BILBRAY, PHILIP COYLE, HAROLD
W. GEHMAN, JR., JAMES V. VINSON, JAMES
T.HILL, LLOYD W. NEWTON, SAMUEL K.
SKINNER, and SUE E. TURNER, in their official
capacities as members of the Defense Base Closure
and Realignment Commission,

Defendants.

COMPLAINT
1. This complaint arises from actions of the Department of Defense and the Defense
Base Closure and Realignment Commission ("BRAC Commission") recommending the closure
of Otis Air National Guard Base in Bamnstable, Massachusetts, the movement of fifteen F-15
aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without seeking or




obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff
Governor has declined to consent to such closure and movement of aircraft and seeks (1) a
temporary restraining order and a preliminary injunction enjoining the defendants, pending a
final decision by this Court on all of plaintiff's claims and until further order of the Court, from
transmitting a final report to the President of the United States, due on September 8, 2005,
pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note
following 10 U.S.C. § 2687 (West 1998, 2005 Supp.) (the “BRAC Act”), that includes the
recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft
from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the
movement of fifteen A-10 aircraft from Barmnes ANGB to other States, without the consent of the
Govemnor and (2) a declaration that such a report violates the United States Constitution, Article
L, §8,cl 16,and 32 U.S.C. § 1>O4, and 10 U.S.C. § 18238.
PARTIES

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the
Commonwealth of Massachusetts (the Commonwealth), The Governor is the "commander-in-
chief” of the "military forces"” of the Commonwealth and has the power under its constitution "to
assemble the whole or any part of them for fraining, instruction or parade, and to employ them
for the suppression of rebellion, ihe repelling of invasion, and the enforcement of the laws."
Massachusetts Constitution Pt. 2, c. 2, § 1, art. 7. Governor Romney is the commander-in-chief
of the Massachusetts National Guard. Id.

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of

Defense of the United States Department of Defense (DoD). He is sued in his official capacity.



The BRAC Act sets forth the process by which military bases in the United States and its
territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary
Rumsfeld is authorized to make recommehdations for the closure and realignment of military
bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and
implement the closure or realignment of military bases pursuant to the BRAC process.

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his
official capacity.

5. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the
BRAC Cémmission (collectively "the BRAC Commissioners"). The BRAC Commissioners are
sued in their official capacities.

JURISDICTION AND VENUE

6. This action arises under the Militia Clause of the United States Constitution, art.
1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. § 104. This
Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because it arises under the
Constitution and laws of the United States.

7. This Court has authority to enter a declaratory judgment in this action under 28
U.S.C. § 2201 and Fed. R. Civ. P. 57. |

8. Venue is proper in this judicial district under 28 U.S.C. § 1391(a)(2) because a
substantial part of the acts on which this action is based occurred within this district and a
substantial part of the property that is the subject of this action is situated within this judicial

district.



FACTUAL ALLEGATIONS

The Recommendations of the Secretary

9, On May 13, 2005, Secretary Rumsfeld transmitted to the BRAC Commission the
Department of Defense Base Closure and Realignment Report ("BRAC DoD Report").

10.  The BRAC DoD Report was prepared by the Department pursuant to the BRAC
Act.

11.  The BRAC DoD Report contains the Department's recommendations to realign or
close military installations within the United States and its territories.

12.  While preparing its BRAC DoD Report, the Department considered the
requirements of installations used by the Air National Guard of the United States.

13.  The Secretary recommended closure of Otis Air National Guard Base (Otis
ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter

Wing to Air Guard Stations in Florida and New Jersey.

The BRAC Commission Report
and Action by the President and Congress

14.  Pursuant to Section 2914(d)(1) of the BRAC Act, the BRAC must transmit its
report, "containing its findings and conclusions based on a review and analysis of the Secretary's
recommendatiqns,” to the President by September 8, 2005. Id. The President has until
September 23, 2005, to review the recommendations of the Secretary aﬁd the Commissic'm and
prepare a report containing his approval or disapproval of the Commission's recommendations in

their entirety. Id. § 2914 (e)(1). If the President disapproves the Commission's



recommendations in their entirety, the Commission may prepare a revised list of
recommendations and transmit those to the President by October 20, 2005. 1d. § 2914 (e)(2). If
the President disapproves the revised recommendations, the 2005 BRAC process is terminated.
1d. § 2914 (e)(3). If the President approves either the original or revised recommendations, he
must send the approved list and a certification of approval to Congress. 1d. § 2903 (¢). If
Congress does not enact a resolution disapproving the approved recommendations in their
entirety within 45 days after receiving the President's certification of approval, the Secretary must
carry out all of the recommendations. Id. § 2904 (a).

15. In each of the four previous BRAC processes—occurring in 1988, 1991, 1993, and
1995~ the President approved the BRAC Commission's recommendations in their entirety.

16.  Congress has never disapproved the President's base closure and realignment
decisions.

17. On August 26, 2005, the BRAC announced that its report to the President will
recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA
aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the
104th Fighter Wing's fifteen A-10 PAA be moved from Bames ANGB to other States.

Otis and Barnes ANGB

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts
Military Reservation and wholly within the Commonwealth.

19.  Approximately 1000 military positions are currently allotted to the 102d Fighter
Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have




combat and hbmeland defense experience. The 102nd and 104th Fighter Wings constitute a
well-trained, mission-ready state military force available to the Governor to perform state activity
duty missions dealing with homeland security, natural disasters and other state missions.

20. The closure of Otis ANGB and the movement of the fifteen A-10 PAA of the
104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a
significant amount of the total strength of the Massachusétts Air National Guard and will reduce
the strength of Massachusetts military forces.

21.  These actions will deprive the Governor and the Commonwealth of a key joint
base of operations possessing current and future military capabilities for homeland security
missions throughout the Northeast United States.

22.  The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes
ANGSB are organized as units of the Massachusetts Air National Guard (state) and Air Combat
Command (federatl). |

23.  The recommendations of the BRAC Commission regarding Otis and Barnes, if
implemented, would constitute a change in the branch, organization or allotment of the units.

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the
BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations
regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and
currently are not in active federal service.

25.  The recommendations of the BRAC Commission regarding Otis ANGB and
Bames ANGB constitute a relocation or withdrawal of a unit of the Air National Guard.

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or




obtained the approval of Governor Romney or his authorized representatives to withdraw or
change the branc;h, organization or allotment of the units of the Massachusetts Air National
Guard at issue.

27.  Atno time during the 2005 BRAC process has any authorized representative of
~ Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval
of Governor Romney or his authorized representatives fo withdraw or change the branch,
organization or allotment of the units of the Massachusetts ANG at issue.

28.  On September 1, 2005, Governor Romney sent a letter to Secretary Rumsfeld and
Chairman Principi stating that he has not consented to the closure of Otis ANGB or the
reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's
letter is attached to this complaint as Exhibit A.

RIPENESS FOR JUDICIAL REVIEW

29.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, Secretary Rumsfeld has finally and completely fuifilled his obligation to make
recommendations with respect to the 2005 round of realignments and closure of military
installations. No further action by the Secretary or the Department is required before Otis ANGB
is closed and the fifteen A-10 PAA from Barnes ANGB are ordered moved.

30.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, the BRAC Commission has finally and completely fulfilled its reporting
requirements with respect to the 2005 round of realignments and closure of military installations,
save for its duty to transmit its report to the President by September 8, 2005. No further action

by the BRAC Commission is required before Otis ANGB is closed and the fificen A-10 PAA



from Barnes ANGB are moved.
IRREPARABLE HARM

31. The Govemor's right to withhold consent to action to close, relocate, realign,
withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15
A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and
the BRAC Commission.

32.  Neither the President nor Congress may remove Otis and Bames ANGB from the
list of recommended closures and realignments unless they reject the BRAC Commission's
recommendations in their entirety. Furthermore, it would be historically unprecedented for the
President or Congress to reject an entire slate of closure and realignment recommendations.
Moreover, as described above, the closure and realignment recommendations will become law
within 45 legislative days after the President approves them. The President must act by
September 23, 2005.

33.  Absent a temporary restraining order, the harm as alleged herein will be
irreparable. The recommendations of the Commission would nullify the power of the Governor
to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to
defend the security of the citizens of the Commonwealth, and deter enlistments and re-
enlistments in the Massachusetts Air National Guard.

Absent a temporary restraining order, and after action by the President on or
before September 23, 2005, judicial review of the report of the Commission may be contested by

the United States under Dalton v. Specter, 511 U.S. 462 (1994).




FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE)

34.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above.

35.  Article], § 8, cl. 16, authorizes Congress to "provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them as may be employed in the service
of the United States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by Congress."”

36. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

37. Pursuant to Article I, § 8, cl. 16, no base, branch, organization or allotment of a
National Guard unit not then in federal service and located entirely within a State may be closed
or materially changed by the Secretary or the Commission without the consent of the Governor of
that State.

38.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated the Militia Clause.

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. § 104)

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above.

40. Title 32 U.S.C. § 104(2;) provides that "each State . . . may fix the location of the
units and headquarters of its National Guard."

41.  Title 32 U.S.C. § 104(c) provides that “no change in the branch, organization, or
allotment of a unit located entirely within a State may be made without the approval of its
govemor."

42. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.



43.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated 32 U.S.C. § 104.

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. § 18238)

44.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 43.

45. Title 10 U.S.C. § 18238 provides: "A unit of the Army National Guard of the
United States or the Air National Guard of the United States may not be relocated or withdrawn
under this chapter without the consent of the governor of the State . . . .”

46.  The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

47.  The Commission, in recommending that Otis ANGB be closed and the PAA at
issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close
Otis ANGB, have violated 10 U.S.C. § 18238.

PRAYERS FOR RELIEF
WHEREFORE, Governor Romney requests that the Court grant the following
relief:

a temporarily restrain the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-135 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Bames to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

b. preliminarily enjoin the Commission, Chairman Principi, and the BRAC

10



Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barmes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 20035,

permanently enjoin the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Bamnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005.

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Govemor, has violated the
Militia Clause of the United States Constitution;

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifieen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 32
U.S.C. § 104;

declaring that the Commission, in recommending that Otis ANGB be closed,

11




fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 10
U.S.C. § 18238;
g.. declaring that the challenged portions of the BRAC DoD report are null and void,
h. declaring that the portion of the BRAC Report that recommends that Otis ANGB
be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and
fifteen A-10 aircraft at Barnes ANGB be moved to other States, is null and void;
i. enjoining the Secretary from taking any action to close Otis ANG, move the
fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10
aircraft at Barnes ANGB to other States; and
j. awarding such further relief as the Court deems appropriate.
W. MITT ROMNEY

GOVERNOR OF THE
COMMONWEALTH OF MASSACHUSETTS

By his attorneys,

THOMAS F. REILLY

ATTORNEY GENERAL
[

David R. Kerrigan?EBO # 550843
Thomas A. Barnico, BBO # 030040
Assistant Attorneys General

One Ashburton Place

Boston, MA 02108

(617) 727-2200, ext. 2050, 3380

Dated: September 7, 2005
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Q THE COMMONWEALTH OF MASSACHUSETTS
ExecuTivE DEPARTMENT
STATE HOUSE . BOSTON 02133
(617) 725-4000

MITT ROMNEY

QOVERANOR .
KERRY HEALEY September 1, 2005
LIEUTENANT GOVERNOR
The Honorable Donald H. Rumsfeld
Secretary of Defense
1000 Defense Pentagon
Washington, DC 20310-1000

The Honorable Anthony J. Principi, Chairman
Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

Dear Secretary Rumsfeld and Chairman Principi:
I am writing to state that I have not consented to the following:

w 4] The Department of Defense’s recommendation to close Otis Air National Guard
(ANG) Base and move the 102™ Fighter Wing’s aircraft to bases in other states;

(2) The BRAC Commission’s recommendation to move the 102™ F ighter Wing’s 18
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG

Base; and

(3) The BRAC Commission’s recommendation to move the 104™ Fighter Wing’s 15
A-10 aircraft from Bames ANG base to other states.

Because I have not consented to the closure of Otis ANG Base, the reassignment of
the 102" Fighter Wing’s aircraft, or the reassignment of the 104" Fighter Wing’s aircraft,

_these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section
104(c), which require gubernatorial consent for such actions.

'Sin(:erozlx=
. /\
%’ 7, /
Mitt Romney
Governor

A )
Panrrze o Rucveiee Paen




AQ 440 (Rev 1/90] Summons in 8 Civit Action

Hnited States Bistrict Court

DISTRICT OF Massachusetts

A4

W. Mitt Ramney, in his official cavacity as Governor

of the Commonwealth of Massachusetts SUMMONS IN A CIVIL ACTION

CASE NUMBER:

Donald d. Rumsfeld, in hlS official capacity as Secretary of
Defense of the United States of America; The Defense Base Closure
and Realigmment Comm'n; Anthony J. Princiovi, as Chairman and
James H. Bilbray, Philio Coyle, Harol W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and
Sue E. Turner as members of the Defense Base Closure and
Realignment Comm'n

TO: ®iame ana Aaaress of Detendant)
James V. Vinson
Base Realignment and Closure Cammission
Polk Building, Suite 600

2221 Seuth Clars Stroet 05-11821GAQ

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

w

PLAINTIFF'S ATTORNEY iname anc sadress)

Thomas A. Barnico
Assistant Attorney General
One Ashburton Place
Boston, MA 02108

an answer to the complaint which is herewith served upon you, within (0 days after service of
this summons upon you, exciusiv.:: of the day of service. If you fail to do so, judjgment by default will be taken

against you for the relief demandea in the complaint.

SEP 07 2005

DATE




AQ 440 (Rev.1/90) Summons in & Civif Action

RETURN OF SERVICE

DATE
Service of the Summons and Complaint was made by mel

NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

O Served personally upon the defendant. Place where served :

discretion then residing therein.
Name of person with whom the summons and complaint were left:

3 Left copies thereof at the defendant’s dwelling house or usual place of abode with a person of suitable age and

0 Returned unexecuted:

O Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SERVICES

TOTAL

DECLARATION OF SERVER

Executed on

| declare under penalty of perjury under the laws of the United States of America that the foregoing inforn'v
contained in the Return of Service and Statement of Service Fees is true and correct.

Dete Signature of Server

Agdress of Server

¥

1) As 10 who may serve 8 summons see Ruie 4 Of the Federal Ruies of Clvii Procegure.
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W. MITT ROMNEY, in his official capacity as
Governor of the Commonwealth of Massachusetts,

Plaintiff,
CIVIL ACTION
V. NO. 05-CV-

DONALD H. RUMSFELD, in his official capacity
as Secretary of Defense of the United States of
America,

THE DEFENSE BASE CLOSURE AND 0 5 _

REALIGNMENT COMMISSION, FYA

9 7 At
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-

ANTHONY J. PRINCIPI, in his official capacity as
Chairman of the Defense Base Closure and
Realignment Commission, and

JAMES H. BILBRAY, PHILIP COYLE, HAROLD
W. GEHMAN, JR., JAMES V. VINSON, JAMES
T.HILL, LLOYD W. NEWTON, SAMUEL K.
SKINNER, and SUE E. TURNER, in their official
capacities as members of the Defense Base Closure
and Realignment Commission,

Defendants.

COMPLAINT

1. This complaint arises from actions of the Department of Defense and the Defense
Base Closure and Realignment Commission ("BRAC Commission") recommending the closure
of Otis Air National Guard Base in Bamstable, Massachusetts, the movement of fifteen F-15
aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without seeking or




obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff
Governor has declined to consent to such closure and movement of aircraft and seeks (1) a
temporary restraining order and a preliminary injunction enjoining the defendants, pending a
final decision by this Court on all of plaintiff's claims and until further order of the Court, from
transmitting a final report to the President of the United States, due on Septembef 8, 2005,
pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note
following 10 U.S.C. § 2687 (West 1998, 2005 Supp.) (the "BRAC Act”), that includes the
recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft
from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the
movement of fifteen A-10 aircraft from Barnes ANGB to 6thcr States, without the consent of the
Governor and (2) a declaration that such a report violates the United States Constitution, Article
1,§8,cl 16,and 32 US.C. § 1l04, and 10 U.S.C. § 18238.
PARTIES

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the
Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in-
chief” of the "military forces" of the Commonwealth and has the power under its constitution "to
assemble the whole or any part of them for training, instruction or parade, and to employ them
for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws."
Massachusetts Constitution Pt. 2, c. 2, § 1, art. 7. Governor Romney is the commander-in-chief
of the Massachusetts National Guard. Id.

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of

Defense of the United States Department of Defense (DoD). He is sued in his official capacity.




The BRAC Act sets forth the process by which military bases in the United States and its
territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary
Rumsfeld is authorized to make recommehdations for the closure and realignment of military
bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and
implement the closure or realignment of military bases pursuant to the BRAC process.

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his
official capacity.

. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the
BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are
sued in their official capacities.

JURISDICTION AND VENUE

6. This action arises under the Militia Clause of the United States Constitution, art.
1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. § 104. This
Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because it arises under the
Constitution and laws of the United States.

7. This Court has authority to entgr a declaratory judgment in this action under 28
U.S.C. § 2201 and Fed. R. Civ. P, 57.

8. Venue is proper in this judicial district under 28 U.S.C. § 1391(a)(2) because a
substantial part of the acts on which this action is based occurred within this district and a
substantial part of the property that is the subject of this action is situated within this judicial

district.



FACTUAL ALLEGATIONS

The Recommendatjons of the Secretary

9, On May 13, 2005, Secretary Rumsfeld transmitted to the BRAC Commission the
Department of Defense Base Closure and Realignment Report ("BRAC DoD Report").

10.  The BRAC DoD Report was prepared by the Department pursuant to the BRAC
Act.

11.  The BRAC DoD Report contains the Department's recommendations to realign or
close military installations within the United States and its territories.

12. While preparing its BRAC DoD Report, the Department considered the
requirements of installations used by the Air National Guard of the United States.

13.  The Secretary recommended closure of Otis Air National Guard Base (Otis
ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter

Wing to Air Guard Stations in Florida and New Jersey.

The BRAC Commission Report

and Action by the President and Congress

14.  Pursuant to Section 2914(d)(1) of the BRAC Act, the BRAC must transmit its
report, "containing its findings and conclusions based on a review and analysis of the Secretary's
recommendations,” to the President by September 8, 2005. 1d. The President has until
September 23, 2005, to review the recommendations of the Secretary aﬁd the Commissic'm and
prepare a report containing his approval or disapproval of the Commission's recommendations in

their entirety. Id. § 2914 (e)(1). If the President disapproves the Commission's




recommendations in their entirety, the Commission may prepare a revised list of
recommendations and transmit those to the President by October 20, 2005. Id. § 2914 (e)(2). If
the President disapproves the revised recommendations, the 2005 BRAC process is terminated.
Id. § 2914 (e)(3). If the President approves either the original or revised recommendations, he
must send the approved list and a certification of approval to Congress. 1d. § 2903 (e). If
Congress does not enact a resolution disapproving the approved recommendations in their
entirety within 45 days after receiving the President's certification of approval, the Secretary must
carry out all of the recommendations. 1d. § 2904 (a).

15.  Ineach of the four previous BRAC processes~occurring in 1988, 1991, 1993, and
1995~ the President approved the BRAC Commission’s recommendations in their entirety.

16.  Congress has never disapproved the President’s base closure and realignment
decisions.

17. On August 26, 2005, the BRAC announced that its report to the President will
recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA
aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the
104th Fighter Wing's fifteen A-10 PAA be moved from Bames ANGB to other States.

Otis and Barnes ANGB

18.  Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts
Military Reservation and wholly within the Commonwealth.

19.  Approximately 1000 military positions are currently allotted to the 102d Fighter
Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have




combat and hbmeland defense experience. The 102nd and 104th Fighter Wings constitute a
well-trained, mission-ready state military force available to the Governor to perform state activity
duty missions dealing with homeland security, natural disasters and other state missions.

20.  The closure of Otis ANGB and the movement of the fifteen A-10 PAA of the
104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a
significant amount of the total strength of the Massachusétts Air National Guard and will reduce
the strength of Massachusetts military forces.

21.  These actions will deprive the Governor and the Commonwealth of a key joint
base of opérations possessing current and future military capabilities for homeland security
missions throughout the Northeast United States.

22.  The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Bamnes
ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat
Commangd (federal).

23.  The recommendations of the BRAC Commission regarding Otis and Bamnes, if
implemented, would constitute a change in the branch, organization or allotment of the units.

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the
BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations
regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and
currently are not in active federal service.

25.  The recommendations of the BRAC Commission regarding Otis ANGB and
Bames ANGB constitute a relocation or withdrawal of a unit of the Air National Guard.

26. At no time during the 2005 BRAC process has Secretary Rumsfeld requested or




obtained the approval of Governor Romney or his authorized representatives to withdraw or
change the branch, organization or allotment of the units of the Massachusetts Air National
Guard at issue. |

27. At no time during the 2005 BRAC process has any authorized representative of
~ Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval
of Governor Romney or his authorized representatives to withdraw or change the branch,
organization or allotment of the units of the Massachusetts ANG at issue.

28.  On September 1, 2005, Governor Romney sent a letter to Secretary Rumsfeld and
Chairman Principi stating that he has not consented to the closure of Otis ANGB or the
reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's
letter is attached to this complaint as Exhibit A.

RIPENESS FOR JUDICIAL REVIEW

29.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make
recommendations with respect to the 2005 round of realignments and closure of military
installations. No further action by the Secretary or the Department is required before Otis ANGB
is closed and the fifteen A-10 PAA from Barnes ANGB are ordered moved.

30.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, the BRAC Commission has finally and completely fuifilled its reporting
requirements with respect to the 2005 round of realignments and closure of military installations,
save for its duty to transmit its report to the President by September 8, 2005. No further action

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA



from Barnes ANGB are moved.
IRREPARABLE HARM

31. The Governor's right to withhold consent to action to close, relocate, realign,
withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15
A-10 aircraft at Barnes ANGB has been nullified by the recomméndations of the Secretary and

the BRAC Commiission.
| 32.  Neither the President nor Congress may remove Otis and Barnes ANGB from the
list of recommended closures and realignments unless they reject the BRAC Commission's
recommendations in their entirety. Furthermore, it would be historically unprecedented for the
President or Congress to reject an entire slate of closure and realignment recommendations.
Moreover, as described above, the closure and realignment recommendations will become law
within 45 legislative days after the President approves them. The President must act by
September 23, 2005.

33.  Absent a temporary restraining order, the harm as alleged herein will be
irreparable. The recommendations of the Commission would nullify the power of the Governor
to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to
defend the security of the citizens of the Commonwealth, and deter enlistments and re-
enlistments in the Ma;ssachusctts Air National Guard.

Absent a temporary restraining order, and after action by the President on or
before September 23, 2005, judicial review of the report of the Commission may be contested by

the United States under Dalton v. Specter, 511 U.S. 462 (1994).




FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE)

34.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above.

35.  Article], § 8, cl. 16, authorizes Congress to “provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them as may be employed in the service
of the United States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by Congress."

36. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

37.  Pursuant to Article I, § 8, cl. 16, no base, branch, organization or allotment of a
National Guard unit not then in federal service and located entirely within a State may be closed
or materially changed by the Secretary or the Commission without the consent of the Governor of
that State.

38. The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated the Militia Clause.

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. § 104)

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above.

40.  Title 32 U.S.C. § 104(a) provides that "each State . . . may fix the locafi~on of the
units and headquarters of its National Guard."

41.  Title 32 U.S.C. § 104(c) provides that "no change in the branch, organization, or
allotment of a unit located entirely within a State may be made without the approval of its
govemnor."

42. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.




43.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated 32 U.S.C. § 104.

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. § 18238)

44.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 43,

45.  Title 10 U.S.C. § 18238 provides: "A unit of the Army National Guard of the
United States or the Air National Guard of the United States may not be relocated or withdrawn
under this chapter without the consent of the governor of the State . . . .”

46.  The National Guard is the militia reserved to the States by Article ], § 8, cl. 16.

47.  The Commission, in recommending that Otis ANGB be closed and the PAA at
issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close
Otis ANGB, have violated 10 U.S.C. § 18238.

PRAYERS FOR RELIEF
WHEREFORE, Governor Romney requests that the Court grant the following
relief:

a. temporarily restrain the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

b. preliminarily enjoin the Commission, Chairman Principi, and the BRAC

10



Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

permanently enjoin the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005.

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated the
Militia Clause of the United States Constitution;

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Bames ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 32
U.S.C. § 104;

declaring that the Commission, in recommending that Otis ANGB be closed,

11



fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 10 |
U.S.C. § 18238;
declaring that the challenged portions of the BRAC DoD report are null and void,;
declaring that the portion of the BRAC Report that recommends that Otis ANGB
be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and
fifteen A-10 aircraft at Barnes ANGB be moved to other States, is null and void;
enjoining the Secretary from taking any action to close Otis ANG, move the
fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10
aircraft at Barnes ANGB to other States; and
awarding such further relief as the Court deems appropriate.

W. MITT ROMNEY

GOVERNOR OF THE

COMMONWEALTH OF MASSACHUSETTS

By his attorneys,

THOMAS F. REILLY
ATTORNEY GENERAL

David R. KerriganZBO # 550843
Thomas A. Barnico, BBO # 030040
Assistant Attormeys General

One Ashburton Place

Boston, MA 02108

(617) 727-2200, ext. 2050, 3380

Dated: September 7, 2005
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Tue COMMONWEALTH OF MASSACHUSETTS
ExecuTive DEPARTMENT
STATE HOUSE . BOSTON 02133
(617) 726-4000

MITT AOMNEY

GOVERNOR )
KERRY HEALEY September 1, 2005
LIEUTENANT GOVERNOR
The Honorable Donald H. Rumsfeld
Secretary of Defense
1000 Defense Pentagon
Washington, DC 20310-1000

The Honorable Anthony J. Principi, Chairman
Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

Dear Secretary Rumsfeld and Chairman Principi:
I am writing to state that I have not consented to the following:

¢)) The Department of Defense’s recommendation to close Otis Air National Guard
(ANG) Base and move the 102™ Fighter Wing’s aircraft to bases in other states;

(2) The BRAC Commission’s recommendation to move the 102™ Fighter Wing’s 18
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG
Base; and

(3) The BRAC Commission’s recommendation to move the 104™ Fighter Wing’s 15
A-10 aircraft from Barmnes ANG base to other states.

Because I have not consented to the closure of Otis ANG Base, the reassignment of
the 102™ Fighter Wing’s aircraft, or the reassignment of the 104" Fighter Wing’s aircraft,

_ these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section
104(c), which require gubernatorial consent for such actions.

Sincerclx,
. /-\
% 7, /
Mitt Romney
Govemor

@h.muw'»u
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Hnited States Bistrict Court

v DISTRICT OF Massachusetts

W. Mitt Roamney, in his official capacity as Governor

of the Commonwealth of Massachusetts SUMMONS IN A CIVIL ACTION

V. CASE NUMBER:
Donald d. Rumsfeld, in his official capacity as Secretary of
Defense of the United States of America; The Defense Base Closure
and Realigrment Comm'n; Anthony J. Princivi, as Chairman and
James H. Bilbray, Philiv Coyle, Harol W. Gelman, Jr., James V.
Vinson, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and
Sue E. Turner as members of the Defense Base Closure and
Realignment Comm'n

TO: tame s s of ot O 5 = 1 1 ? 2 1 GAO

Base Realignment and Closure Commission”
Polk Building, Suite 600

2521 South Clark Street
Arlington, VA 22202

YOU ARE HEREBY SUMMON ED and required to file with the Clerk of this Court and serve upon

PLAINTIFF'S ATTORNEY iname ano sddress)

Thamas A. Barnico
Assistant Attorney General
One Ashburton Place
Boston, MA 02108

an answer to the complaint which is herewith served upon you, within (0 days after service of

this summons upon you, exciusiv.: of the day of service. If you fail to do so, judjrnent by defauit will be taken
against you for the relief demanded in the complaint. '

SEP 07 2005

DATE
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RKETURN OF SERVICE

Service of the Summons and Complaint was made by mel

DATE

NAME OF SERVER (PRINTI

TITLE

Check one box below to indicate appropriate method of service

O Served personally upon the defendant. Place where served :

discretion then residing therein.

[J Returned unexecuted:

Name of person with whom the summons and complaint were left:

O Left copies thereof at the defendant’s dwelling house or usual place of abode with a person of suitable age and

O Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL

SERVICES

TOTAL

DECLARATION OF SERVER

Executed on

| declare under penalty of perjury under the laws of the United States of America that the foregoing infor
contained in the Return of Service and Statement of Service Fees is true and correct.

-

¥

S:gnature of Server

Address of Server

1) As 10 who may serve & summons 500 Ruie 4 of the Federat Rules of Civil Procedure.
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W. MITT ROMNEY, in his official capacity as .
Governor of the Commonwealth of Massachusetts,

Plaintiff,
CIVIL ACTION
v, NO. 05-CV-

DONALD H. RUMSFELD, in his official capacity
as Secretary of Defense of the United States of
America,

THE DEFENSE BASE CLOSURE AND 0 5
REALIGNMENT COMMISSION, =
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ANTHONY J. PRINCIPI, in his official capacity as
Chairman of the Defense Base Closure and
. Realignment Commission, and

JAMES H. BILBRAY, PHILIP COYLE, HAROLD
W. GEHMAN, JR., JAMES V. VINSON, JAMES
T.HILL, LLOYD W. NEWTON, SAMUEL K.
SKINNER, and SUE E. TURNER, in their official
capacities as members of the Defense Base Closure
and Realignment Commission,

Defendants.

COMPLAINT
1. This complaint arises from actions of the Department of Defense and the Defense
Base Closure and Realignment Commission ("BRAC Commission") recommending the closure
of Otis Air Nationa! Guard Base in Barnstable, Massachusetts, the movement of fifteen F-15
aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without seeking or



obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff
Governor has declined to consent to such closure and movement of aircraft and secks (1) a
temporary restraining order and a preliminary injunction enjoining the defendants, pending a
final decision by this Court on all of plaintiff's claims and until further order of the Court, from
transmitting a final report to the President of the United States, due on September 8, 2005,
pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note
following 10 U.S.C. § 2687 (West 1998, 2005 Supp.) (the "BRAC Act"), that includes the
recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft
from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the
movement of fifteen A-10 aircraft from Barnes ANGB to 6ther States, without the consent of the
Governor and (2) a declaration that such a report violates the United States Constitution, Article
1,§8,cl16,and 32 U.S.C. § 1-04, and 10 U.S.C. § 18238.
PARTIES

2. P‘laintiff W. Mitt Romney (the Governor) is the duly elected Governor of the
Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in-
chief” of the “military forces" of the Commonwealth and has the power under its constitution "to
assemble the whole or any part of them for training, instruction or parade, and to employ them
for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws."
Massachusetts Constitution Pt. 2, ¢. 2, § 1, art. 7. Governor Romney is the commander-in-chief
of the Massachusetts National Guard. 1d.

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of

Defense of the United States Department of Defense (DoD). He is sued in his official capacity.



The BRAC Act sets forth the process by which military bases in the United States and its
territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary
Rumsfeld is authorized to make recommehdations for the closure and realignment of military
bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and
implement the closure or realignment of military bases pursuant to the BRAC process.

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his
official capacity.

S. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the
BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are
sued in their official capacities.

JURISDICTION AND VENUE

6. | This action arises under the Militia Clause of the United States Constitution, art.
1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. § 104. This
Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because it arises under the
Constitution and laws of the United States.

7. This Court has authority to enter a declaratory judgment in this action under 28
U.S.C. § 2201 and Fed. R. Civ. P. 57.

8. Venue is proper in this judicial district under 28 U.S.C. § 1391(a)(2) because a
substantial part of the acts on which this action is based occurred within this district and a
substantial part of the property that is the subject of this action is situated within this judicial

district.



FACTUAL ALLEGATIONS

The Recommendatjons of the Secretary

9, On May 13, 2005, Secretary Rumsfeld transmitted to the BRAC Commission the
Department of Defense Base Closure and Realignment Report ("BRAC DoD Report™).

10. The BRAC DoD Report was prepared by the Department pursuant to the BRAC
Act.

11.  The BRAC DoD Report contains the Department's recommendations to realign or
close military installations within the United States and its territories.

12.  While preparing its BRAC DoD Report, the Department considered the
requirements of installations used by the Air National Guard of the United States.

13.  The Secretary recommended closure of Otis Air National Guard Base (Otis
ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter

Wing to Air Guard Stations in Florida and New Jersey.

The BRAC Commission Report
and Action by the President and Congress

14, Pursuant to Section 2914(d)(1) of the BRAC Act, the BRAC must transmit its
report, "containing its findings and conclusions based on a review and analysis of the Secretary's
recommendations,” to the President by September 8, 2005. Id. The President has until
September 23, 2005, to review the recommendations of the Secretary aﬁd the Commissic.m and
prepare a report containing his approval or disapproval of the Commission's recommendations in

their entirety. 1d. § 2914 (e)(1). If the President disapproves the Commission's



recommendations in their entirety, the Commission may prepare a revised list of
recommendations and transmit those to the President by October 20, 2005. 1d. § 2914 (e)(2). If
the President disapproves the revised recommendations, the 2005 BRAC process is terminated.
1d. § 2914 (e)(3). If the President approves either the original or revised recommendations, he
must send the approved list and a certification of approval to Congress. Id. § 2903 (¢). If
Congress does not enact a resolution disapproving the approved recommendations in their
entirety within 45 days after receiving the President's certification of approval, the Secretary must
carry out all of the recommendations. Id. § 2904 (a).

15.  Ineach of the four previous BRAC processes—occurring in 1988, 1991, 1993, and
1995~ the President approved the BRAC Commission's recommendations in their entirety.

16.  Congress has never disapproved the President’s base closure and realignment
decisions.

17.  On August 26, 2005, the BRAC announced that its report to the President will
recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifieen F-15 PAA
aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the
104th Fighter Wing's fifteen A-10 PAA be moved from Barnes ANGB to other States.

Otis and Barnes ANGB

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts
Military Reservation and wholly within the Commonwealth.

19.  Approximately 1000 military positions are currently aliotted to the 102d Fighter
Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have



combat and hbmeland defense experience. The 102nd and 104th Fighter Wings constitute a
well-trained, mission-ready state military force available to the Governor to perform state activity
duty missions dealing with homeland security, natural disasters and other state missions.

20.  The closure of Otis ANGB and the movement of the fifteen A-10 PAA of the
104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a
significant amount of the total strength of the Massachusétts Air National Guard and will reduce
the strength of Massachusetts military forces.

| 21.  These actions will deprive the Governor and the Commonwealth of a key joint
base of operations possessing current and future military capabilities for homeland security
missions throughout the Northeast United States.

22.  The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes
ANGSB are organized as units of the Massachusetts Air National Guard (state) and Air Combat
Command (féderal).

23.  The recommendations of the BRAC Commission regarding Otis and Barnes, if
implemented, would constitute a change in the branch, organization or allotment of the units.

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the
BRAC DoD Report to the BRAC Commiission and the BRAC Commission's recommendations
regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and
currently are not in active federal service.

25.  The recommendations of the BRAC Commission regarding Otis ANGB and
Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard.

26.  Atno time during the 2005 BRAC process has Secretary Rumsfeld requested or



obtained the approval of Governor Romney or his authorized representatives to withdraw or
change the branch, organization or allotment of the units of the Massachusetts Air National
Guard at issue.

27.  Atno time during the 2005 BRAC process has any authorized representative of
~ Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval
of Governor Romney or his authorized representatives to withdraw or change the branch,
organization or allotment of the units of the Massachusetts ANG at issue.

28.  On September 1, 2005, Governor Romney sent a letter to Secretary Rumsfeld and
Chairman Principi stating that he has not consented to the closure of Otis ANGB or the
reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's
letter is attached to this complaint as Exhibit A.

RIPENESS FOR JUDICIAL REVIEW

29.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make
recommendations with respect to the 2005 round of realignments and closure of military
installations. No further action by the Secretary or the Department is required before Otis ANGB
is closed and the fifteen A-10 PAA from Barnes ANGB are ordered moved.

30.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, the BRAC Commission has finally and completely fulfilled its reporting
requirements with respect to the 2005 round of realignments and closure of military installations,
save for its duty to transmit its report to the President by September 8, 2005. No further action

by the BRAC Commission is required before Otis ANGB is closed and the fifieen A-10 PAA




from Barnes ANGB are moved.
IRREPARABLE HARM

31. The Governor's right to withhold consent to action to close, relocate, realign,
withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15
A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and
the BRAC Commission.

32.  Neither the President nor Congress may remove Otis and Barnes ANGB from the
list of recommended closures and realignments unless they reject the BRAC Commission's
recommendations in their entirety. Furthermore, it would be historically unprecedented for the
President or Congress to reject an entire slate of closure and realignment recommendations.
Moreover, as described above, the closure and realignment recommendations will become law
within 45 legislative days afler the President approves them. The President must act by
September 23, 2005.

33.  Absent a temporary restraining order, the harm as alleged herein will be
irreparable. The recommendations of the Commission would nullify the power of the Governor
to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to
defend the security of ihe citiz;ns of the Commonwealth, and deter enlistments and re-
enlistments in the Massachusetts Air National Guard.

Absent a temporary restraining order, and after action by the President on.or

before September 23, 2005, judicial review of the report of theb Commission may be contested by

the United States under Dalton v. Specter, 511 U.S. 462 (1994).



FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE)

34.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above.

35.  Article], § 8, cl. 16, authorizes Congress to "provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them as may be employed in the service
of the United States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by Congress."

36. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

37.  Pursuant to Article I, § 8, cl. 16, no base, branch, organization or allotment of a
National Guard unit not then in federal service and located entirely within a State may be closed
or materially changed by the Secretary or the Commission without the consent of the Governor of
that State.

38. The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barmnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated the Militia Clause.

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. § 104)

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above.

40.  Title 32 U.S.C. § 104(a) provides that "each State . . . may fix the location of the
units and headquarters of its National Guard."

41.  Title 32 U.S.C. § 104(c) provides that "no change in the branch, organization, or
allotment of a unit located entirely within a State may be made without the approval of its
governor."

42. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.




43.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated 32 U.S.C. § 104,

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. § 18238)

44.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 43.

45.  Title 10 U.S.C. § 18238 provides: "A unit of the Army National Guard of the
United States or the Air National Guard of the United States may not be relocated or withdrawn
under this chapter without the consent of the governor of the State . . . ."

46.  The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

47.  The Commission, in recommending that Otis ANGB be closed and the PAA at
issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close
Otis ANGB, have violated 10 U.S.C. § 18238.

PRAYERS FOR RELIEF
WHEREFORE, Governor Romney requests that the Court grant the following
relief:

a. temporarily restrain the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Bames Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

b. preliminarily enjoin the Commission, Chairman Principi, and the BRAC
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Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifieen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

permanently enjoin the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005.

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated the
Militia Clause of the United States Constitution;

declaring that the Commiission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 32
U.S.C. §104;

declaring that the Commission, in recommending that Otis ANGB be closed,

11



fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 10
U.S.C. § 18238;

g.. declaring that the challenged portions of the BRAC DoD report are null and void;

h. declaring that the portion of the BRAC Report that recommends that Otis ANGB
be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and
fifteen A-10 aircraft at Barnes ANGB be moved to other States, is null and void;

I enjoining the Secretary from taking any action to close Otis ANG, move the
fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10
aircraft at Barnes ANGB to other States; and

j. awarding such further relief as the Court deems appropriate.

W. MITT ROMNEY
GOVERNOR OF THE
COMMONWEALTH OF MASSACHUSETTS

By his attorneys,
THOMAS F. REILLY
ATTORNEY GENERAL

{
: A “
b \'f‘;i\' =
David R. Kerrigaq;ﬁBO # 550843
Thomas A. Barmico, BBO # 030040
Assistant Attorneys General
One Ashburton Place
Boston, MA 02108
(617) 727-2200, ext. 2050, 3380

Dated: September 7, 2005
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Q THE COMMONWEALTH OF MASSACHUSETTS
Executive DEPARTMENT
STATE HOUSE . BOSTON 02133
(617) 725-4000

MOT ROMNEY

GOVERNOR

KERRY HEALEY September 1, 2005
LIEUTENANT QGOVERNOR
The Honorable Donald H. Rumsfeld
Secretary of Defense
1000 Defense Pentagon
Washington, DC 20310-1000

The Honorable Anthony J. Principi, Chairman
Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

Dear Secretary Rumsfeld and Chairman Principi:
1 am writing to state that I have not consented to the following:

(1) The Department of Defense’s recommendation to close Otis Air National Guard
(ANG) Base and move the 102™ Fighter Wing’s aircraft to bases in other states;

(2) The BRAC Commission’s recommendation to move the 102™ Fighter Wing’s 18
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG
Base; and

(3) The BRAC Commission’s recommendation to move the 104™ Fighter Wing’s 15
A-10 aircraft from Bammes ANG base to other states.

Because I have not consented to the closure of Otis ANG Base, the reassignment of
the 102™ Fighter Wing’s aircraft, or the reassignment of the 104™ Fighter Wing’s aircraft,

these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section
" 104(c), which require gubernatorial consent for such actions.

Sinccrelx,
. /-\
% 7, /
Mitt Romney
Governor

@m-wn’u
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Hnited States Bistrict Court

DISTRICT OF Massachusetts

A4

W. Mitt Roamey, in his official cavacity as Governor

of the Commonwealth of Massachusetts SUMMONS IN-A CIVIL ACTION

CASE NUMBER:

V.
Donald d. Rumsfeld, in his official capacity as Secretary of
Defense of the United States of America; The Defense Base Closure
and Realigrment Comm'n; Anthony J. Principi, as Chairman and
James H. Bilbray, Philio Coyle, Harol W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and
Sue E. Turner as members of the Defense Base Closure and

TO: ™Name ana Aaaress ot Detencant;
Lloyd W. Newton
Base Realigrment and Closure Commission
Polk Building, Suite 600
2521 South Clark Street
Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

w

PLA'NTIFF‘S ATTORNEY (name and address)
Thomas A. Barnico
Assistant Attorney General
One Ashburton Place
Boston, MA 02108

an answer to the complaint which is herewith served upon you, within _(,a() days after service of
this summons upon you, exciusiv.: of the day of service. If you fail to do so, judgment by default will be taken
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DATE
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RKETURN OF SERVICE

o DATE
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TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

| declare under penaity of perjury under the laws of the United States of America that the foregoing informg, Sk
contained in the Return of Service and Statement of Service Fees is true and correct. u

Executed on

Dare S:gnature of Server

Address of Server

*

1) As to who may serve 2 summons see Ruie 4 of the Federa! Ruies of Civil Procegurs.
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W. MITT ROMNEY, in his official capacity as
Governor of the Commonwealth of Massachusetts,

Plaintiff,
CIVIL ACTION
\2 NO. 05-CV-

DONALD H. RUMSFELD, in his official capacity
as Secretary of Defense of the United States of
America,

THE DEFENSE BASE CLOSURE AND 0 5 _

REALIGNMENT COMMISSION, T3 A 4

b,

g T

it

e

boud

AN
A

ANTHONY J. PRINCIPI, in his official capacity as
Chairman of the Defense Base Closure and
. Realignment Commission, and

JAMES H. BILBRAY, PHILIP COYLE, HAROLD
W. GEHMAN, JR., JAMES V. VINSON, JAMES
T. HILL, LLOYD W. NEWTON, SAMUEL K.
SKINNER, and SUE E. TURNER, in their official
capacities as members of the Defense Base Closure
and Realignment Commission,

Defendants.

COMPLAINT
1. This complaint arises from actions of the Department of Defense and the Defense
Base Closure and Realignment Comnﬁssion ("BRAC Commission") recommending the closure
of Otis Air National Guard Base in Bamstable, Massachusetts, the movement of fifteen F-15
aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without seeking or




obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff
Governor has declined to consent to such closure and movement of aircraft and seeks (1) a
temporary restraining order and a preliminary injunction enjoining the defendants, pending a
final decision by this Court on all of plaintiff's claims and until further order of the Court, from
transmitting a final report to the President of the United States, due on September 8, 2005,
pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note
following 10 U.S.C. § 2687 (West 1998, 2005 Supp.) (the "BRAC Act"), that includes the
recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft
from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachuseits and the
movement of fifteen A-10 aircraft from Barnes ANGB to other States, without the consent of the
Governor and (2) a declaration that such a report violates the United States Constitution, Article
1,§8,¢cl.16,and 32 US.C. § 1.04, and 10 U.S.C. § 18238.
PARTIES

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the
Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in-
chief" of the "military forces" of the Commonwealth and has the power under its constitution "to
assemble the whole or any part of them for training, instruction or parade, and to employ them
for the suppression of rebellion, ihe repelling of invasion, and the enforcement of the laws."
Massachusetts Constitution Pt. 2, c. 2, § 1, art. 7. Governor Romney is the commander-in-chief
of the Massachusetts National Guard. Id.

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of

Defense of the United States Department of Defense (DoD). He is sued in his official capacity.



The BRAC Act sets forth the process by which military bases in the United States and its
territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary
Rumsfeld is authorized to make recommendations for the closure and realignment of military
bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and
implement the closure or realignment of military bases pursuant to the BRAC process.

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his
official capacity.

5. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the
BRAC Commussion (collectively "the BRAC Commissioners"). The BRAC Commissioners are
sued in their official capacities.

JURISDICTION AND VENUE

6. This action arises under the Militia Clause of the United States Constitution, art,
1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. § 104. This
Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because it arises under the
Constitution and laws of the United States.

7. This Court has authority to enter a declaratory judgment in this action under 28
U.S.C. § 2201 and Fed. R. Civ. P. 57.

8. Venue is proper in this judicial district under 28 U.S.C. § 1391(a)(2) because a
substantial part of the acts on which this action is based occurred within this district and a
substantial part of the property that is the subject of this action is situated within this judicial

district.



FACTUAL ALLEGATIONS

The Recommendations of the Secretary

9, On May 13, 2005, Secretary Rumsfeld transmitted to the BRAC Commission the
Department of Defense Base Closure and Realignment Report ("BRAC DoD Report™).

10.  The BRAC DoD Report was prepared by the Department pursuant to the BRAC
Act,

11. The BRAC DoD Report contains the Department's recommendations to realign or
close military installations within the United States and its territories.

12.  While preparing its BRAC DoD Report, the Department considered the
requirements of installations used by the Air National Guard of the United States.

13.  The Secretary recommended closure of Otis Air National Guard Base (Otis
ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter

Wing to Air Guard Stations in Florida and New Jersey.

The BRAC Commission Report
and Action by the President and Congress

14.  Pursuant to Section 2914(d)(1) of the BRAC Act, the BRAC must transmit its
report, "containing its findings and conclusions based on a review and analysis of the Secretary's
recommendations," to the President by September 8, 2005. Id. The President has until
September 23, 2005, to review the recommemiations of the Secretary aﬁd the Commissi(.m and
prepare a report containing his approval or disapproval of the Commission's recommendations in

their entirety. Id. § 2914 (e)(1). If the President disapproves the Commission's




recommendations in their entirety, the Commission may prepare a revised list of
recommendations and transmit those to the President by October 20, 2005. 1d. § 2914 (e)(2). If
the President disapproves the revised recommendations, the 2005 BRAC process is terminated.
1d. § 2914 (e)(3). If the President approves either the original or revised recommendations, he
must send the approved list and a certification of approval to Congress. 1d. § 2903 (e). If
Congress does not enact a resolution disapproving the approved recommendations in their
entirety within 45 days after receiving the President's certification of approval, the Secretary must
carry out all of the recommendations. 1d. § 2904 (a).

15. In each of the four previous BRAC processes~occurring in 1988, 1991, 1993, and
1995- the President approved the BRAC Commission's recommendations in their entirety.

16.  Congress has never disapproved the President’s base closure and realignment
decisions.

17. On August 26, 2005, the BRAC announced that its report to the President will
recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA
aircraft be moved to Barmes Air National Guard Base in Westfield, Massachusetts; and (3) the
104th Fighter Wing's fifteen A-10 PAA be moved from Bames ANGB to other States.

Otis and Barnes ANGB

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts
Military Reservation and wholly within the Commonwealth.

19.  Approximately 1000 military positions are currently allotted to the 102d Fighter
Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have



combat and hbmeland defense experience. The 102nd and 104th Fighter Wings constitute a
well-trained, mission-ready state military force available to the Governor to perform state activity
duty missions dealing with homeland security, natural disasters and other state missions.

20.  The closure of Otis ANGB and the movement of the fifteen A-10 PAA of the
104th Fighter Wing at Barnes ANGB and related actions will depri\;e the Governor of a
significant amount of the total strength of the Massachusétts Air National Guard and will reduce
the strength of Massachusetts military forces.

21.  These actions will deprive the Governor and the Commonwealth of a key joint
base of operations possessing current and future military capabilities for homeland security
missions throughout the Northeast United States.

22.  The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Bamnes
ANGSB are organized as units of the Massachusetts Air National Guard (state) and Air Combat
Command (federal).

23.  The recommendations of the BRAC Commission regarding Otis and Barnes, if
implemented, would constitute a change in the branch, organization or allotment of the units.

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the
BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations
regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and
currently are not in active federal service.

25.  The recommendations of the BRAC Commission regarding Otis ANGB and
Bames ANGB constitute a relocation or withdrawal of a unit of the Air National Guard.

26.  Atno time during the 2005 BRAC process has Secretary Rumsfeld requested or




obtained the approval of Governor Romney or his authorized representatives to withdraw or
change the branch, organization or allotment of the units of the Massachusetts Air National
Guard at issue.

27.  Atno time during the 2005 BRAC process has any authorized representative of
~ Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval
of Governor Romney or his authorized representatives to withdraw or change the branch,
organization or allotment of the units of the Massachuseits ANG at issue.

28.  On September 1, 2005, Governor Romney sent a letter to Secretary Rumsfeld and
Chairman Principi stating that he has not consented to the closure of Otis ANGB or the
reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's
letter is attached to this complaint as Exhibit A.

RIPENESS FOR JUDICIAL REVIEW

29.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make
recommendations with respect to the 2005 round of realignments and closure of military
installations. No further action by the Secretary or the Department is required before Otis ANGB
is closed and the fifteen A-10 PAA from Bamnes ANGB are ordered moved.

30.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, the BRAC Commission has finally and completely fulfilled its reporting
requirements with respect to the 2005 round of realignments and closure of military installations,
save for its duty to transmit its report to the President by September 8, 2005. No further action

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA



from Barnes ANGB are moved.
IRREPARABLE HARM

31. The Governor's right to withhold consent to action to close, relocate, realign,
withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15
A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and
the BRAC Commission.

32.  Neither the President nor Congress may remove Otis and Barnes ANGB from the
list of recommended closures and realignments unless they reject the BRAC Commission’s
recommendations in their entirety. Furthermorc, it would be historically unprecedented for the
President or Congress to reject an entire slate of closure and realignment recommendations.
Moreover, as described above, the closure and realignment recommendations will become law
within 45 legislative days after the President approves them. The President must act by
September 23, 2005.

33.  Absent a temporary restraining order, the harm as alleged herein will be
irreparable. The recommendations of the Commission would nullify the power of the Governor
to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to
defend the security of the citizens of the Commonwealth, and deter enlistments and re-
enlistments in the Massachusetts Air National Guard.

Absent a temporary restraining order, and after action by the President on or
before September 23, 2005, judicial review of the report of the Commission may be contested by

the United States under Dalton v. Specter, 511 U.S. 462 (1994).




FIRST CLAIM FOR DECLARATORY RELIEF (MILITYA CLAUSE)

34.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above.

35, Article I, § 8, cl. 16, authorizes Congress to "provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them as may be employed in the service
of the United States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by Congress."

36. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

37. Pursuant to Article I, § 8, cl. 16, no base, branch, otganization or allotment of a
National Guard unit not then in federal service and located entirely within a State may be closed
or materially changed by the Secretary or the Commission without the consent of the Governor of
that State.

38.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated the Militia Clause.

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. § 104)

39, Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above.

40.  Title 32 U.S.C. § 104(a) provides that "each State . . . may fix the location of the
units and headquarters of its National Guard."

41.  Title 32 U.S.C. § 104(c) provides that ';no change in the branch, organization, or
allotment of a unit located entirely within a State may be made without the approval of its
govemnor."

42. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16,




43, The Commission, in fccommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated 32 U.S.C. § 104.

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. § 18238)

44.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 43.

45. Title 10 U.S.C. § 18238 provides: "A unit of ﬁle Army National Guard of the
United States or the Air National Guard of the United States may not be relocated or withdrawn
under this chapter without the consent of the governor of the State . . . ."

46.  The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

47.  The Commission, in recommending that Otis ANGB be closed and the PAA at
issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close
Otis ANGB, have violated 10 U.S.C. § 18238.

PRAYERS FOR RELIEF
WHEREFORE, Governor Romney requests that the Court grant the following
relief:

a. temporarily restrain the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Bames Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Bames to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

b. preliminarily enjoin the Commission, Chairman Principi, and the BRAC

10




Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Bames Air National Guard Base in
Westfield, Massachusetts, and move fifieen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

permanently enjoin the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fiteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005.

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated the
Militia Clause of the United States Constitution;

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 32
U.S.C. § 104,

declaring that the Commission, in recommending that Otis ANGB be closed,

11




fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 10
U.S.C. § 18238;
g.' declaring that the challenged portions of the BRAC DoD report are null and void;
h. declaring that the portion of the BRAC Report that recommends that Otis ANGB
be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and
fifteen A-10 aircraft at Barnes ANGB be moved to other States, is null and void;
I. enjoining the Secretary from taking any action to close Otis ANG, move the
fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10
aircraft at Barnes ANGB to other States; and
j. awarding such further relief as the Court deems appropriate.
W. MITT ROMNEY
GOVERNOR OF THE
COMMONWEALTH OF MASSACHUSETTS
By his attorneys,

THOMAS F. REILLY
ATTORNEY GENERAL

hoia Weo=2"

David R. KerrigaquO # 550843
Thomas A. Barnico, BBO # 030040
Assistant Attorneys General

One Ashburton Place

Boston, MA 02108

(617) 727-2200, ext. 2050, 3380

Dated: September 7, 2005
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Q T COMMONWEALTH OF MASSACHUSETTS
ExecuTive DEPARTMENT
STATE HOUSE . BOSTON 02133
(617) 726-4000

MITT ROMNEY
GOVERNOR

KERRY HEALEY September 1, 2005
LIEUTENMANT QOVERNOR

The Honorable Donald H. Rumsfeld
Secretary of Defense

1000 Defense Pentagon
Washington, DC 20310-1000

The Honorable Anthony J. Principi, Chairman
Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

Dear Secretary Rumsfeld and Chairman Principi:
I am writing to state that I have not consented to the following:

) The Department of Defense’s recommendation to close Otis Air National Guard
(ANG) Base and move the 102™ Fighter Wing’s aircraft to bases in other states;

(2) The BRAC Commission’s recommendation to move the 102" Fighter Wing’s 18
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG
Base; and

(3) The BRAC Commission’s recommendation to move the 104" Fighter Wing’s 15
A-10 aircraft from Barnes ANG base to other states.

Because I have not consented to the closure of Otis ANG Base, the reassignment of
the 102™ Fighter Wing’s aircraft, or the reassignment of the 104" Fighter Wing’s aircraft,

these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section
" 104(c), which require gubemnatorial consent for such actions.

Sincerc:lyJ

. /‘\
Mitt Romney
Govemor

eh-mumrwn




AO 440 (Rev 1/30) Summons in # Civil Action

Hnited States Bistrict Court

DISTRICT OF Massachusetts

A4

W. Mitt Ramney, in his official cavacity as Governor

of the Commonwealth of Massachusetts SUMMONS IN A CIVIL ACTION

CASE NUMBER:

Donald d. Rumsfeld, in hlS official capacity as Secretary of
Defense of the United States of America; The Defense Base Closure
and Realignment Camn'n; Anthony J. Principi, as Chairman and
James H. Bilbray, Philiv Coyle, Harol W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and
Sue E. Turner as members of the Defense Base Closure and
Realignment Comm'n

TO: ™ame ana Aaaress ot Defensanr)
Anthony J. Princioi, Chairman
Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street O 5
Arlington, VA 22202 E } 2 @ A@
YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon
PLAINTIFF'S ATTORNEY (name anc sdaress;

Thomas A. Barnico
Assistant Attorney General
One Ashburton Place
Boston, MA 02108

an answer to the complaint which is herewith served upon you, within (20 days after service of
this summons upon you, exciusiv:: of the day of service. If you fail to do so, judgment by defauit will be taken
against you for the relief demandea in the complaint.

DATE




AQO 440 (Rev.1/90) Summons in 8 Civil Action

RKRETURN OF SERVICE

DATE

Service of the Summons and Complaint was made by me? : ‘

NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

O Served personatly upon the defendant. Place where served :

O Left copies thereof at the defendant’s dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein.
Name of person with whom the summons and complaint were left:

3 Returned unexecuted:

3 Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SERVICES TOTAL

[

DECLARATION OF SERVER

| declare under penalty of perjury under the iaws of the United States of America that the foregoing inforw
contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Dere Sitgnarure of Server

Adgdress of Server

¥

1) As 10 who may serve a summons s8¢ Ruie 4 of the Federat Ruies 0f Civil Procegurs.
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WANER PO e (7\ITED STATES DISTRICT COURT

w FISSUED . e s
BYC DP&{'Y CLK. __1::_“”‘ e DISTRICT OF MASSACHUSETTS

DATE__ 2.7 LF

W. MITT ROMNEY, in his official capacity as
Govemor of the Commonwealth of Massachusetts,

Plaintiff,
CIVIL ACTION
v. NO. 05-CV-
DONALD H. RUMSFELD, in his official capacity
as Secretary of Defense of the United States of
America,
THE DEFENSE BASE CLOSURE AND 0 5 T = {':- Q IS
REALIGNMENT COMMISSION, =i dZ 3 {5, As

ANTHONY J. PRINCIPI, in his official capacity as
Chairman of the Defense Base Closure and
- Realignment Commission, and

JAMES H. BILBRAY, PHILIP COYLE, HAROLD
W. GEHMAN, JR., JAMES V. VINSON, JAMES
T. HILL, LLOYD W. NEWTON, SAMUEL K.
SKINNER, and SUE E. TURNER, in their official
capacities as members of the Defense Base Closure
and Realignment Commission,

Defendants.

COMPLAINT
1. This complaint arises from actions of the Department of Defense and the Defense
Base Closure and Realighment Commission ("BRAC Commission") recommending the closure
of Otis Air National Guard Base in Bamstable, Massachusetts, the movement of fifteen F-15
aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without seeking or



obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff
Governor has declined to consent to such closure and movement of aircraft and seeks (1) a
temporary restraining order and a preliminary injunction enjoining the defendants, pending a
final decision by this Court on all of plaintiff's claims and until further order of the Court, from
transmitting a final report to the President of the United States, due on September 8, 2005,
pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note
following 10 U.S.C. § 2687 (West 1998, 2005 Supp.) (the "BRAC Act"), that includes the
recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft
from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the
movement of fifteen A-10 aircraft from Barnes ANGB to 6ther States, without the consent of the
Governor and (2) a declaration that such a report violates the United States Constitution, Article
1,§8,¢l.16,and 32 US.C. § 1.04, and 10 U.S.C. § 18238.
PARTIES

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Govemnor of the
Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in-
chief” of the "military forces” of the Commonwealth and has the power under its constitution "to
assemble the whole or any part of them for training, instruction or parade, and to employ them
for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws."
Massachusetts Constitution Pt. 2, c. 2, § 1, art. 7. Governor Romney is the commander-in-chief
of the Massachusetts National Guard. Id.

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of

Defense of the United States Department of Defense (DoD). He is sued in his official capacity.



The BRAC Act sets forth the process by which military bases in the United States and its
territories are identified for closure or realignment. Pursnant to the BRAC Act, Secretary
Rumsfeld is authorized to make recommendations for the closure and realignment of military
bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and
implement the closure or realignment of military bases pursuant to the BRAC process.

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his
official capacity.

5. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the
BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are
sued in their official capacities.

JURISPDICTION AND VENUE

6. This action arises under the Militia Clause of the United States Constitution, art.
1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. § 104. This
Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because it arises under the
Constitution and laws of the United States.

7. This Court has authority to enter a declaratory judgment in this action under 28
U.S.C. § 2201 and Fed. R. Civ. P. 57.

8. Venue is proper in this judicial district under 28 U.S.C. § 1391(a)(2) because a
substantial part of the acts on which this action is based occurred within this district and a
substantial part of the property that is the subject of this action is situated within this judicial

district.



FACTUAL ALLEGATIONS

The Recommendations of the Secretary

9. On May 13, 2005, Secretary Rumsfeld transmitted to the BRAC Commission the
Department of Defense Base Closure and Realignment Report ("BRAC DoD Report™).

10.  The BRAC DoD Report was prepared by the Department pursuant to the BRAC
Act.

11.  The BRAC DoD Report contains the Department's recommendations to realign or
close military installations within the United States and its territories.

12. While preparing its BRAC DoD Report, the Department considered the
requirements of installations used by the Air National Guard of the United States.

13.  The Secretary recommended closure of Otis Air National Guard Base (Otis
ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter

Wing to Air Guard Stations in Florida and New Jersey.

The BRAC Commission Report
and Action by the President and Congress

14.  Pursuant to Section 2914(d)(1) of the BRAC Act, the BRAC must transmit its
report, "containing its findings and conclusions based on a review and analysis of the Secretary's
recommendations,” to the President by September 8, 2005. Id. The President has until
September 23, 2005, to review the recommendations of the Secretary aﬁd the Commissi?n and
prepare a report containing his approval or disapproval of the Commission's recommendations in

their entirety. Id. § 2914 (e)(1). If the President disapproves the Commission's



recommendations in their entirety, the Commission may prepare a revised list of
recommendations and transmit those to the President by October 20, 2005. 1d. § 2914 (e)(2). If
the President disapproves the revised recommendations, the 2005 BRAC process is terminated.
1d. § 2914 (e)(3). If the President approves either the original or revised recommendations, he
must send the approved list and a certification of approval to Congress. 1d. § 2903 (e). If
Congress does not enact a resolution disapproving the approved recommendations in their
entirety within 45 days after receiving the President's certification of approval, the Secretary must
carry out all of the recommendations. 1d. § 2904 (a).

15. In each of the four previous BRAC processes—occurring in 1988, 1991, 1993, and
1995~ the President approved the BRAC Commission's recommendations in their entirety.

16.  Congress has never disapproved the President's base closure and realignment
decisions.

17.  On August 26, 2005, the BRAC announced that its report to the President will
recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA
aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the
104th Fighter Wing's fifteen A-10 PAA be moved from Bames ANGB to other States.

Otis and Barnes ANGB

18.  Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts
Military Reservation and wholly within the Commonwealth.

19.  Approximately 1000 military positions are currently allotted to the 102d Fighter
Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have



combat and hémeland defense experience. The 102nd and 104th Fighter Wings constitute a
well-trained, mission-ready state military force available to the Governor to perform state activity
duty missions dealing with homeland security, natural disasters and other state missions.

20.  The closure of Otis ANGB and the movement of the fifteen A-10 PAA of the
104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a
significant amount of the total strength of the Massachusétts Air National Guard and will reduce
the strength of Massachusetts military forces.

21.  These actions will deprive the Governor and the Commonwealth of a key joint
base of operations possessing current and future military capabilities for homeland security
missions throughout the Northeast United States.

22.  The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes
ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat
Command (federal). |

23.  The recommendations of the BRAC Commission regarding Otis and Barnes, if
implemented, would constitute a change in the branch, organization or allotment of the units.

24. In May 2005 and at all times subsequent to Secretary Rumsfeld’s transmittal of the
BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations
regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and
currently are not in active federal service,

25.  The recommendations of the BRAC Commission regarding Otis ANGB and
Barmes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard.

26.  Atno time during the 2005 BRAC process has Secretary Rumsfeld requested or



obtained the approval of Governor Romney or his authorized representatives to withdraw or
change the branch, organization or allotment of the units of the Massachusetts Air National
Guard at issue.

27. At no time during the 2005 BRAC process has any authorized representative of
~ Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval
of Governor Romney or his authorized representatives to withdraw or change the branch,
organization or allotment of the units of the Massachusetts ANG at issue.

28.  On September 1, 2005, Governor Romney sent a letter to Secretary Rumsfeld and
Chairman Principi stating that he has not consented to the closure of Otis ANGB or the
reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's
letter is attached to this complaint as Exhibit A.

RIPENESS FOR JUDICIAL REVIEW

29.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his obligation to make
recommendations with respect to the 2005 round of realignments and closure of military
installations. No further action by the Secretary or the Department is required before Otis ANGB
is closed and the fifteen A-10 PAA from Barnes ANGB are ordered moved.

30.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, the BRAC Commission has finally and completely fuifilled its reporting
requirements with respect to the 2005 round of realignments and closure of military installations,
save for its duty to transmit its report to the President by September 8, 2005. No further action

by the BRAC Commission is required before Otis ANGB is closed and the fifieen A-10 PAA



from Barnes ANGB are moved.
IRREPARABLE HARM

31. The Governor's right to withhold consent to action to close, relocate, realign,
withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15
A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and
the BRAC Commission.

32.  Neither the President nor Congress may remove Otis and Barnes ANGB from the
list of recommended closures and realignments unless they reject the BRAC Commission's
recommendations in their entirety. Furthermore, it would be historically unprecedented for the
President or Congress to reject an entire slate of closure and realignment recommendations.
Moreover, as described above, the closure and realignment recommendations will become law
within 45 legislative days after the President approves them. The President must act by
September 23, 2005.

33.  Absent a temporary restraining order, the harm as alleged herein will be
irreparable. The recommendations of the Commission would nullify the power of the Governor
to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to
defend the security of the citizens of the Commonwealth, and deter enlistments and re-
enlistments in the Massachusetts Air National Guard.

Absent a temporary restraining order, and after action by the President on or

before September 23, 2005, judicial review of the report of the Commission may be contested by

the United States under Dalton v. Specter, 511 U.S. 462 (1994).




FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE)

34.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above.

35.  Article], § 8, cl. 16, authorizes Congress to "provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them as may be employed in the service
of the United States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by Congress."

36. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

37. Pursuant to Article I, § 8, cl. 16, no base, branch, otganization or allotment of a
National Guard unit not then in federal service and located entirely within a State may be closed
or materially changed by the Secretary or the Commission without the consent of the Governor of
that State.

38.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Bamnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated the Militia Clause.

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. § 104)

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above.

40.  Title 32 U.S.C. § 104(a) provides that "each State . . . may fix the location of the
units and headquarters of its National Guard."

41.  Title 32 U.S.C. § 104(c) provides that "no change in the branch, organization, or
allotment of a unit located entirely within a State may be made without the approval of its
governor."

42. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.




43, The Commission, in fecommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated 32 U.S,C. § 104.

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. § 18238)

44.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 43.

45.  Title 10 U.S.C. § 18238 provides: "A unit of the Army National Guard of the
United States or the Air National Guard of the United States may not be relocated or withdrawn
under this chapter without the consent of the governor of the State . . . .”

46.  The National Guard is the militia reserved to the States by Article [, § 8, cl. 16.

47.  The Commission, in recommending that Otis ANGB be closed and the PAA at
issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close
Otis ANGB, have violated 10 U.S.C. § 18238.

PRAYERS FOR RELIEF
WHEREFORE, Governor Romney requests that the Court grant the following
relief:

a. temporarily restrain the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Bamnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

b. preliminarily enjoin the Commission, Chairman Principi, and the BRAC
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Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifieen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

permanently enjoin the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005.

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Bammes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated the
Militia Clause of the United States Constitution;

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 32
U.S.C. § 104;

declaring that the Commission, in recommending that Otis ANGB be closed,
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fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 10
U.S.C. § 18238;
g declaring that the challenged portions of the BRAC DoD report are null and void;
h. declaring that the portion of the BRAC Report that recommends that Otis ANGB
be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and
fifteen A-10 airéraﬁ at Barnes ANGB be moved to other States, is null and void;
i enjoining the Secretary from taking any action to close Otis ANG, move the
fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10
aircraft at Barnes ANGB to other States; and
j. awarding such further relief as the Court deems appropriate.
W. MITT ROMNEY
GOVERNOR OF THE
COMMONWEALTH OF MASSACHUSETTS
By his attorneys,
THOMAS F. REILLY
ATTORNEY GENERAL
PR
Co \ a ., )
David R. KerrigaquO # 550843
Thomas A. Barnico, BBO # 030040
Assistant Attorneys General
One Ashburton Place

Boston, MA 02108
(617) 727-2200, ext. 2050, 3380

Dated: September 7, 2005
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THE COMMONWEALTH OF MASSACHUSETTS
ExeEcUTIVE DEPARTMENT
STATE HOUSE . BOSTON 02133
(617) 725-4000

MITT ROMNEY

GOVERNOR

KERRY HEALEY September 1, 2005
LIEUTENANT GOVERNOR
The Honorable Donald H. Rumsfeld
Secretary of Defense
1000 Defense Pentagon
Washington, DC 20310-1000

The Honorable Anthony J. Principi, Chairman
Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

Dear Secretary Rumsfeld and Chairman Principi:
I am writing to state that I have not consented to the following:

V (D The Department of Defense’s recommendation to close Otis Air National Guard
(ANG) Base and move the 102™ Fighter Wing’s aircraft to bases in other states;

(2) The BRAC Commission’s recommendation to move the 102™ F ighter Wing’s 18
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG
Base; and

(3) The BRAC Commission’s recommendation to move the 104™ Fighter Wing’s 15
A-10 aircraft from Barnes ANG base to other states,

Because I have not consented to the closure of Otis ANG Base, the reassignment of
the 102" Fighter Wing’s aircraft, or the reassignment of the 104™ Fighter Wing’s aircraft,
these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section
" 104(c), which require gubernatorial consent for such actions.

Sincerel
s /
Mitt Romney

Governor

!Mmumfw




AO 440 {Rev 1/90) Summons in 8 Civil Action

Hnited States Bistrict Court

DISTRICT OF Massachusetts

A4

W. Mitt Ramney, in his official capacity as Governor

of the Commonwealth of Massachusetts SUMMONS IN ‘A CIVIL ACTION

CASE NUMBER:

V.
Donald d. Rumsfeld, in his official capacity as Secretary of
Defense of the United States of America; The Defense Base Closure
and Realigrnment Comm'n; Anthony J. Princivi, as Chairman and
James H. Bilbray, Philio Coyle, Harol W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and
Sue E. Turner as members of the Defense Base Closure and

Realignment Comm'n % @ 5 £
05.7189210A0

TO; (Name and Aaaress of Defenasnt)

'h-,v;

Samuel K. Skinner .

Base Realigmment and Closure Cammission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to file with the Cierk of this Court and serve upon

I PLAINTIFF'S ATTORNEY (name sno adaress)

Thomas A. Barnico
Assistant Attorney General
One Ashburton Place
Boston, MA 02108

an answer to the complaint which is herewith served upon you, within (_gO days after service of
this summons upon you, exciusiv.: of the day of service. If you fail to do so, judjrnent by defauit will be taken

against you for the relief demandea in the complaint.

SEP 07 2005

DATE




AQ 440 (Rev.1/90) Summong in # Civil Action

RETURN OF SERVICE

DATE
Service of the Summons and Complaint was made by mel : \ "

NAME OF SERVER (PRINT) TITLE

Check one box below to indicate appropriate method of service

O Served personatly upon the defendant. Place where served :

O Left copies thereof at the defendarit’s dwelling house or usual piace of abode with a person of suitable age and
discretion then residing therein. ’
Name of person with whom the summons and complaint were left:

0 Returned unexecuted:

O Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

| declare under penaity of perjury under the Jaws of the United States of America that the foregoing inforrrw
contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Dere S:gnature of Server

Agdress of Server

¥

1) As t0 who may serve 8 summons see Ruie 4 of the Fedaral Rutes ot Civil Procedurs.
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W. MITT ROMNEY, in his official capacity as
Govemor of the Commonwealth of Massachusetts,

Plaintiff,
CIVIL ACTION
v. NO. 05-CV-
DONALD H. RUMSFELD, in his official capacity
as Secretary of Defense of the United States of
America,
THE DEFENSE BASE CLOSURE AND 0 5 IR, WP
REALIGNMENT COMMISSION, = g 4 2 g. ¥ _’ﬁ; ¢

ANTHONY J. PRINCIPI, in his official capacity as
Chairman of the Defense Base Closure and
. Realignment Commission, and

JAMES H. BILBRAY, PHILIP COYLE, HAROLD
W. GEHMAN, JR., JAMES V. VINSON, JAMES
T.HILL, LLOYD W. NEWTON, SAMUEL K.
SKINNER, and SUE E. TURNER, in their official
capacities as members of the Defense Base Closure

and Realignment Commission,
Defendants.
COMPLAINT
1. This complaint arises from actions of the Department of Defense and the Defense

Base Closure and Realignment Commission ("BRAC Commission") recommending the closure
of Otis Air National Guard Base in Bamnstable, Massachusetts, the movement of fifteen F-15
aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without seeking or




obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff
Governor has declined to consent to such closure and movement of aircraft and seeks (1) a
temporary restraining order and a preliminary injunction enjoining the defendants, pending a
final decision by this Court on all of plaintiff's claims and until further order of the Court, from
transmitting a final report to the President of the United States, due on September 8, 2005,
pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note
following 10 U.S.C. § 2687 (West 1998, 2005 Supp.) (the "BRAC Act"), that includes the
recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft
from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the
movement of fifieen A-10 aircraft from Barnes ANGB to other States, without the consent of the
Governor and (2) a declaration that such a report violates the United States Constitution, Article
1,§8,cl16,and 32 US.C. § 1.04, and 10 U.S.C. § 18238.
PARTIES

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the
Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in-
chief" of the "military forces” of the Commonwealth and has the power under its constitution "to
assemble the whole or any part of them for training, instruction or parade, and to employ them
for the suppression of rebellion, the repelling of invasion, and the enforcement of the laws."
Massachusetts Constitution Pt. 2, ¢. 2, § 1, art. 7. Governor Romney is the commander-in-chief
of the Massachusetts National Guard. Id.

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of

Defense of the United States Department of Defense (DoD). He is sued in his official capacity.




The BRAC Act sets forth the process by which military bases in the United States and its
territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary
Rumsfeld is authorized to make recommendations for the closure and realignment of military
bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and
implement the closure or realignment of military bases pursuant to the BRAC process.

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his
official capacity.

5. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the
BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are
sued in thei;' official capacities.

JURISDICTION AND VENUE

6. This action arises under the Militia Clause of the United States Constitution, art.
1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. § 104. This
Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because it arises under the
Constitution and laws of the United States.

7. This Court has authority to enter a declaratory judgment in this action under 28
U.S.C. § 2201 and Fed. R. Civ. P. 57.

8. Venue is proper in this judicial district under 28 U.S.C. § 1391(a)(2) because a
substantial part of the acts on which this action is based occurred within this district and a
substantial part of the property that is the subject of this action is situated within this judicial

district.



FACTUAL ALLEGATIONS

The Recommendations of the Secretary

9. On May 13, 2005, Secretary Rumsfeld transmitted to the BRAC Commission the
Department of Defense Base Closure and Realignment Report ("BRAC DoD Report™).

10.  The BRAC DoD Report was prepared by the Department pursuant to the BRAC
Act.

11.  The BRAC DoD Report contains the Department's recommendations to realign or
close military installations within the United States and its territories.

12.  While preparing its BRAC DoD Report, the Department considered the
requirements of installations used by the Air National Guard of the United States.

13.  The Secretary recommended closure of Otis Air National Guard Base (Otis
ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter

Wing to Air Guard Stations in Florida and New Jersey.

The BRAC Commission Report
and Action by the President and Congress

14.  Pursuant to Section 2914(d)(1) of the BRAC Act, the BRAC must transmit its
report, "containing its findings and conclusions based on a review and analysis of the Secretary's
recommendations,” to the President by September 8, 2005. Id. The President has until
September 23, 2005, to review the recommendations of the Secretary aﬁd the Cornmissic'm and
prepare a report containing his approval or disapproval of the Commission's recommendations in

their entirety. Id. § 2914 (e)(1). If the President disapproves the Commission's




recommendations in their entirety, the Commission may prepare a revised list of
recommendations and transmit those to the President by October 20, 2005. Id. § 2914 (e)(2). If
the President disapproves the revised recommendations, the 2005 BRAC process is terminated.
1d. § 2914 (e)(3). If the President approves either the original or revised recommendations, he
must send the approved list and a certification of approval to Congress. 1d. § 2903 (e). If
Congress does not enact a resolution disapproving the approved recommendations in their
entirety within 45 days after receiving the President's certification of approval, the Secretary must
carry out all of the recommendations. Id. § 2904 (a).

15.  In each of the four previous BRAC processes~occurring in 1988, 1991, 1993, and
1995~ the President approved the BRAC Commission's recommendations in their entirety.

16.  Congress has never disapproved the President’s base closure and realignment
decistons.

17.  On August 26, 2005, the BRAC announced that its report to the President will
recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifteen F-15 PAA
aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the
104th Fighter Wing's fifteen A-10 PAA be moved from Bames ANGB to other States.

Otis and Barnes ANGB

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts
Military Reservation and wholly within the Commonwealth.

19. Approximately 1000 military positions are currently allotted to the 102d Fighter
Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have



combat and hémeland defense experience. The 102nd and 104th Fighter Wings constitute a
well-trained, mission-ready state military force available to the Governor to perform state activity
duty missions dealing with homeland security, natural disasters and other state missions.

20.  The closure of Otis ANGB and the movement of the fifteen A-10 PAA of the
104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a
significant amount of the total strength of the Massachusétts Air National Guard and will reduce
the strength of Massachusetts military forces.

21.  These actions will deprive the Governor and the Commonwealth of a key joint
base of operations possessing current and future military capabilities for homeland security
missions throughout the Northeast United States.

22.  The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes
ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat
Command (federal).

23.  The recommendations of the BRAC Commission regarding Otis and Barnes, if
implemented, would constitute a change in the branch, organization or allotment of the units.

24. In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the
BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations
regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and
currently are not in active federal service.

25.  The recommendations of the BRAC Commission regarding Otis ANGB and
Barnes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard.

26.  Atno time during the 2005 BRAC process has Secretary Rumsfeld requested or




obtained the approval of Governor Romney or his authorized representatives to withdraw or
change the branch, organization or allotment of the units of the Massachusetts Air National
Guard at issue.

27.  Atno time during the 2005 BRAC process has any authorized representative of
~ Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval
of Governor Romney or his authorized representatives to withdraw or change the branch,
organization or allotment of the units of the Massachusetts ANG at issue.

28.  On September 1, 2005, Governor Romney sent a letter to Secretary Rumsfeld and
Chairman Principi stating that he has not consented to the closure of Otis ANGB or the
reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's
letter is attached to this complaint as Exhibit A.

RIPENESS FOR JUDICIAL REVIEW

29.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, Secretary Rumsfeld has finally and completely fuifilled his obligation to make
recommendations with respect to the 2005 round of realignments and closure of military
installations. No further action by the Secretary or the Department is required before Otis ANGB
is closed and the fifteen A-10 PAA from Barnes ANGB are ordered moved.

30.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, the BRAC Commission has finally and completely fuifilled its reporting
requirements with respect to the 2005 round of realignments and closure of military installations,
save for its duty to transmit its report to the President by September 8, 2005. No further action

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA



from Barnes ANGB are moved.
IRREPARABLE HARM

31. The Governor's right to withhold consent to action to close, relocate, realign,
withdraw, deactivate, or change the branch, organization or allotment of Otis ANGB and the 15
A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and
the BRAC Commission.

32.  Neither the President nor Congress may remave Otis and Barnes ANGB from the
list of recommended closures and realignments unless they reject the BRAC Commission's
recommendations in their entirety. Furthermore, it would be historically unprecedented for the
President or Congress to reject an entire slate of closure and realignment recommendations.
Moreover, as described above, the closure and realignment recommendations will become law
within 45 legislative days after the President approves them. The President must act by
September 23, 2005,

33.  Absent a temporary restraining order, the harm as alleged herein will be
irreparable. The recommendations of the Commission would nullify the power of the Govermnor
to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to
defend the security of the citizens of the Commonwealth, and deter enlistments and re-
enlistments in the Massachusetts Air National Guard.

Absent a temporary restraining order, and after action by the President on or
before September 23, 2005, judicial review of the repon' of the Commission may be contested by

the United States under Dalton v. Specter, 511 U.S. 462 (1994).




FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE)

34.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above.

35.  Article], § 8, cl. 16, authorizes Congress to "provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them as may be employed in the service
of the United States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by Congress."

36.  The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

37. Pursuant to Article I, § 8, cl. 16, no base, branch, organization or allotment of a
National Guard unit not then in federal service and located entirely within a State may be closed
or materially changed by the Secretary or the Commission without the consent of the Governor of
that State.

38.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Bamnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated the Militia Clause.

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. § 104)

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above.

40.  Title 32 U.S.C. § 104(a) provides that "each State . . . may fix the location of the
units and headquarters of its National Guard."

41.  Title 32 U.S.C. § 104(c) provides that ';no change in the branch, organization, or
allotment of a unit located entirely within a State may be made without the approval of its
govemor."

42.  The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.




43, The Commission, in fecommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated 32 U.S.C. § 104.

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. § 18238)

44.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 43.

45.  Title 10 U.S.C. § 18238 provides: "A unit of the Army National Guard of the
United States or the Air National Guard of the United States may not be relocated or withdrawn
under this chapter without the consent of the govemnor of the State . . . "

46.  The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

47.  The Commission, in recommending that Otis ANGB be closed and the PAA at
issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close
Otis ANGB, have violated 10 U.S.C. § 18238.

PRAYERS FOR RELIEF
WHEREFORE, Governor Romney requests that the Court grant the following
relief:

a. temporarily restrain the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

b. preliminarily enjoin the Commission, Chairman Principi, and the BRAC

10



Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Bames Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

permanently enjoin the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005.

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-135 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated the
Militia Clause of the United States Constitution;

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 32
U.S.C. § 104,

declaring that the Commission, in recommending that Otis ANGB be closed,
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fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 10
U.S.C. § 18238;
declaring that the challenged portions of the BRAC DoD report are null and void,;
declaring that the portion of the BRAC Report that recommends that Otis ANGB
be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and
fifteen A-10 aircraft at Barnes ANGB be moved to other States, is null and void;
enjoining the Secretary from taking any action to close Otis ANG, move the
fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10
aircraft at Barnes ANGB to other States; and
awarding such further relief as the Court deems appropriate.

W. MITT ROMNEY

GOVERNOR OF THE
COMMONWEALTH OF MASSACHUSETTS

By his attorneys,
THOMAS F. REILLY
ATTORNEY GENERAL

Thomas A. Bamico, BBO # 030040
Assistant Attorneys General

One Ashburton Place

Boston, MA 02108

(617) 727-2200, ext. 2050, 3380

Dated: September 7, 2005
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Q THE COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE DEPARTMENT
STATE HOUSE 4 BOSTON 02133
(617) 725-4000

MOT ROMNEY

GOVERNCR

KERRY HEALEY September 1, 2005
LIEUTENANT GOVERNOR
The Honorable Donald H. Rumsfeld
Secretary of Defense
1000 Defense Pentagon
Washington, DC 20310-1000

The Honorable Anthony J. Principi, Chairman
Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

Dear Secretary Rumsfeld and Chairman Principi:
I am writing to state that I have not consented to the following:

48] The Department of Defense’s recommendation to close Otis Air National Guard
(ANG) Base and move the 102™ F ighter Wing’s aircraft to bases in other states;

(2) The BRAC Commission’s recommendation to move the 102™ Fighter Wing's 18
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG
Base; and

(3) The BRAC Commission’s recommendation to move the 104" Fighter Wing’s 15
A-10 aircraft from Bames ANG base to other states.

Because I have not consented to the closure of Otis ANG Base, the reassignment of
the 102" Fighter Wing’s aircraft, or the reassignment of the 104" Fighter Wing’s aircraft,

_ these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section
104(c), which require gubemnatorial consent for such actions.

Sincerel
%’ 7, /

Mitt Romney

Govemnor

Qm-mrw




AQO 440 (Rev 1/90) Summons in a8 Civi! Action

Hnited Btates Bistrict Court

DISTRICT OF Massachusetts

W. Mitt Ramey, in his official cavacity as Governor

of the Commonwealth of Massachusetts - SUMMONS IN A CIVIL ACTION

CASE NUMBER:

Donald d. Rumsfeld, in hlS official capac1tv as Secretary of
Defense of the United States of America; The Defense Base Closure
and Realigmment Comm'n;. Anthony J. Principi, as Chairman and
James H. Bilbray, Philiv Coyle, Harol W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and
Sue E. Turner as members of the Defense Base Closure and

Realigmment Comm'n Ty < Lol S
&S froFo ?i 1 { 3 O
s Camy ke o E 3 g a9

TO: (Name and Aadress of Detendant)

Sue E. Turner

Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

o
PLAINTIFF'S ATTORNEY (name ana agaress)
Thomas A. Barnico
Assistant Attorney General
One Ashburton Place
Boston, MA 02108

an answer to the complaint which is herewith served upon you, within /n days after service of
this summons upon you, exciusiv.: of the day of service. If you fail to do so, judjment by default will be taken

against you for the relief demandea in the complaint.

SeP §7 2005

DATE




AQ 440 (Rev.1/90) Summons in a Civil Action

RKETURN OF SERVICE

DATE
Service of the Summons and Complaint was made by me? ‘ !

NAME OF SERVER (PRINT} TITLE

Check one box below to indicate sppropriate method of service

O Served personally upon the defendant. Place where served :

[0 Left copies thereof at the defendant’s dwelling house or usual place of abode with a person of suitable age and
discretion then residing therein.
Name of person with whom the summons and complaint were left:

O Returned unexecuted:

O Other (specify):

STATEMENT OF SERVICE FEES

TRAVEL SERVICES TOTAL

DECLARATION OF SERVER

| declare under penalty of perjury under the laws of the United States of America that the foregoing informy
contained in the Return of Service and Statement of Service Fees is true and correct.

Executed on

Dere Signature of Server

Aadress of Server

¥

1) As 10 who may serve 8 summons see Ruie 4 of the Federa! Rules of Civil Procedure.
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WAIVER FORM e UNITED STATES DISTRICT COURT

w IVICF ISSUED e s
BYC Dpé;y CLK. e DISTRICT OF MASSACHUSETTS
DATE__ 2~ 741
W. MITT ROMNEY, in his official capacity as .
Governor of the Commonwealth of Massachusetts,
Plaintiff,
CIVIL ACTION
V. NO. 05-CV-
DONALD H. RUMSFELD, in his official capacity
as Secretary of Defense of the United States of
America,
THE DEFENSE BASE CLOSURE AND 0 5 T T 0 g) P
REALIGNMENT COMMISSION, . R O Y 4 } {5 5.!'%; £

ANTHONY J. PRINCIP], in his official capacity as
Chairman of the Defense Base Closure and
. Realignment Commission, and

JAMES H. BILBRAY, PHILIP COYLE, HAROLD
W. GEHMAN, JR., JAMES V. VINSON, JAMES
T.HILL, LLOYD W. NEWTON, SAMUEL K.
SKINNER, and SUE E. TURNER, in their official
capacities as members of the Defense Base Closure
and Realignment Commission,

Defendants.

COMPLAINT
1'. This complaint arises from actions of the Department of Defense and the Defense
Base Closure and Realignment Commission ("BRAC Commission") recommending the closure
of Otis Air National Guard Base in Barnstable, Massachusetts, the movement of fifteen F-15
aircraft from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the

movement of fifteen A-10 aircraft from Barnes ANGB to other States, without secking or
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obtaining the approval of the Governor of the Commonwealth of Massachusetts. The plaintiff
Governor has declined to consent to such closure and movement of aircraft and seeks (1) a
temporary restraining order and a preliminary injunction enjoining the defendants, pending a
final decision by this Court on all of plaintiff's claims and until further order of the Court, from
transmitting a final report to the President of the United States, due on September 8, 2005,
pursuant to the Base Closure and Realignment Act of 1990, 104 Stat. 1808, as amended, note
following 10 U.S.C. § 2687 (West 1998, 2005 Supp.) (the "BRAC Act”), that includes the
recommendation to close Otis Air National Guard Base, the movement of fifteen F-15 aircraft
from Otis ANGB to Barnes Air National Guard Base in Westfield, Massachusetts and the
movement of fifieen A-10 aircraft from Barnes ANGB to 6ther States, without the consent of the
Govemor and (2) a declaration that such a report violates the United States Constitution, Article
1,§8,cl16,and32U.S.C. § 1.04, and 10 U.S.C. § 18238.
PARTIES

2. Plaintiff W. Mitt Romney (the Governor) is the duly elected Governor of the
Commonwealth of Massachusetts (the Commonwealth). The Governor is the "commander-in-
chief" of the “military forces"” of the Commonwealth and has the power under its constitution "to
assemble the whole or any part of them for training, instruction or parade, and to employ them
for the suppression of rebellion, ihe repelling of invasion, and the enforcement of the laws."
Massachusetts Constitution Pt. 2, c. 2, § 1, art. 7. Governor Romney is the commander-in-chief
of the Massachusetts National Guard. Id.

3. Defendant Donald H. Rumsfeld ("Secretary Rumsfeld") is the Secretary of

Defense of the United States Department of Defense (DoD). He is sued in his official capacity.




The BRAC Act sets forth the process by which military bases in the United States and its
territories are identified for closure or realignment. Pursuant to the BRAC Act, Secretary
Rumsfeld is authorized to make recommendations for the closure and realignment of military
bases in the United States to the BRAC Commission. He is authorized to oversee, direct, and
implement the closure or realignment of military bases pursuant to the BRAC process.

4. Anthony J. Principi is the Chairman of the BRAC Commission. He is sued in his
official capacity.

5. Defendants James H. Bilbray, Philip Coyle, Harold W. Gehman, Jr., James V.
Vinson, James T. Hill, Lloyd Newton, Samuel K. Skinner and Sue E. Turner are members of the
BRAC Commission (collectively "the BRAC Commissioners"). The BRAC Commissioners are
sued in their official capacities.

JURISDICTION AND VENUE

6. This action arises under the Militia Clause of the United States Constitution, art.
1, § 8, cl. 16, and the following federal statutes: 10 U.S.C. § 18238 and 32 U.S.C. § 104. This
Court has jurisdiction over this action pursuant to 28 U.S.C. § 1331 because it arises under the
Constitution and laws of the United States.

7. This Court has authority to enter a declaratory judgment in this action under 28
U.S.C. § 2201 and Fed. R. Civ. P. 57.

8. Venue is proper in this judicial district under 28 U.S.C. § 1391(a)(2) because a
substantial part of the acts on which this action is based occurred within this district and a
substantial part of the property that is the subject of this action is situated within this judicial

district.
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FACTUAL ALLEGATIONS

The Recommendatjons of the Secretary

9, On May 13, 2005, Secretary Rumsfeld transmitted to the BRAC Commission the
Department of Defense Base Closure and Realignment Report ("BRAC DoD Report").

10.  The BRAC DoD Report was prepared by the Department pursuant to the BRAC
Act.

1.  The BRAC DoD Report contains the Department's recommendations to realign or
close military installations within the United States and its territories.

12. While preparing its BRAC DoD Report, the Department considered the
requirements of installations used by the Air National Guard of the United States.

13.  The Secretary recommended closure of Otis Air National Guard Base (Otis
ANGB) and the distribution of fifteen F-15 Primary Assigned Aircraft (PAA) of the 102d Fighter

Wing to Air Guard Stations in Florida and New Jersey.

The BRAC Commission Report
and Action by the President and Congress

14.  Pursuant to Section 2914(d)(1) of the BRAC Act, the BRAC must transmit its
report, "containing its findings and conclusions based on a review and analysis of the Secretary's
recommendations,” to the President by September 8, 2005. Id, The President has until
September 23, 2005, to review the recommendations of the Secretary aﬁd the Commissi('m and
prepare a report containing his approval or disapproval of the Commission's recommendations in

their entirety. Id. § 2914 (e)(1). If the President disapproves the Commission's




recommendations in their entirety, the Commission may prepare a revised list of
recommendations and transmit those to the President by October 20, 2005. Id. § 2914 (e)(2). If
the President disapproves the revised recommendations, the 2005 BRAC process is terminated.
Id. § 2914 (e)(3). If the President approves either the original or revised recommendations, he
must send the approved list and a certification of approval to Congress. 1d. § 2903 (e). If
Congress does not enact a resolution disapproving the approved recommendations in their
entirety within 45 days after receiving the President's certification of approval, the Secretary must
carry out all of the recommendations. 1d. § 2904 (a).

15.  Ineach of the four previous BRAC processes—occurring in 1988, 1991, 1993, and
1995~ the President approved the BRAC Commission's recommendations in their entirety.

16.  Congress has never disapproved the President's base closure and realignment
decisions.

17. On August 26, 2005, the BRAC announced that its report to the President will
recommend that (1) Otis ANGB be closed, (2) the 102nd Fighter Wing's fifieen F-15 PAA
aircraft be moved to Barnes Air National Guard Base in Westfield, Massachusetts; and (3) the
104th Fighter Wing's fifteen A-10 PAA be moved from Bames ANGB to other States.

Otis and Barnes ANGB

18. Otis ANGB is located in Barnstable, Massachusetts, within the Massachusetts
Military Reservation and wholly within the Commonwealth.

19.  Approximately 1000 military ﬁositions are currently allotted to the 102d Fighter
Wing at Otis NGB. Approximately 1000 military positions are currently allotted to the 104th

Fighter Wing as Barnes ANGB. A substantial number of the members of these wings have
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combat and hbmeland defense experience. The 102nd and 104th Fighter Wings constitute a
well-trained, mission-ready state military force available to the Governor to perform state activity
duty missions dealing with homeland security, natural disasters and other state missions.

20.  The closure of Otis ANGB and the movement of the fifieen A-10 PAA of the
104th Fighter Wing at Barnes ANGB and related actions will deprive the Governor of a
significant amount of the total strength of the Massachusétts Air National Guard and will reduce
the strength of Massachusetts military forces.

21.  These actions will deprive the Governor and the Commonwealth of a key joint
base of operations possessing current and future military capabilities for homeland security
missions throughout the Northeast United States.

22.  The 102nd Fighter Wing at Otis ANGB and the 104th Fighter Wing at Barnes
ANGB are organized as units of the Massachusetts Air National Guard (state) and Air Combat
Command (federal).

23.  The recommendations of the BRAC Commission regarding Otis and Barnes, if
implemented, would constitute a change in the branch, organization or allotment of the units.

24.  In May 2005 and at all times subsequent to Secretary Rumsfeld's transmittal of the
BRAC DoD Report to the BRAC Commission and the BRAC Commission's recommendations
regarding Otis ANGB and Barnes ANGB, more than half of the forces there were not and
currently are not in active federal service.

25.  The recommendations of the BRAC Commission regarding Otis ANGB and
Barmes ANGB constitute a relocation or withdrawal of a unit of the Air National Guard.

26.  Atno time during the 2005 BRAC process has Secretary Rumsfeld requested or
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obtained the approval of Governor Romney or his authorized representatives to withdraw or
change the branch, organization or allotment of the units of the Massachusetts Air National

Guard at issue.

27.  Atno time during the 2005 BRAC process has any authorized representative of

Secretary Rumsfeld, the Department, or the BRAC Commission requested or obtain the approval

of Governor Romney or his authorized representatives to withdraw or change the branch,
organization or allotment of the units of the Massachusetts ANG at issue.

28.  On September 1, 2005, Governor Romney sent a letter to Secretary Rumsfeld and
Chairman Principi stating that he has not consented to the closure of Otis ANGB or the
reassignment of the aircraft of the 102nd or 104th Fighter Wings. A copy of Governor Romney's
letter is attached to this complaint as Exhibit A.

RIPENESS FOR JUDICIAL REVIEW

29.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, Secretary Rumsfeld has finally and completely fuifilled his obligation to make
recommendations with respect to the 2005 round of realignments and closure of military
installations. No further action by the Secretary or the Department is required before Otis ANGB
is closed and the fifteen A-10 PAA from Barnes ANGB are ordered moved.

30.  Pursuant to the military base closure and realignment process set forth in the
BRAC Act, the BRAC Commission has finally and completely fulfilled its reporting
requirements with respect to the 2005 round of realignments and closure of military installations,
save for its duty to transmit its report to the President by September 8, 2005. No further action

by the BRAC Commission is required before Otis ANGB is closed and the fifteen A-10 PAA




from Barnes ANGB are moved.
IRREPARABLE HARM

31.  The Govemor's right to withhold consent to action to close, relocate, realign,
withdraw, deactivate, or change the branch, organization or allotment of Otié ANGB and the 15
A-10 aircraft at Barnes ANGB has been nullified by the recommendations of the Secretary and
the BRAC Commission.

32.  Neither the President nor Congress may remove Otis and Barnes ANGB from the
list of recommended closures and realignments unless they reject the BRAC Commission’s
recommendations in their entirety. Furthermore, it would be historically unprecedented for the
President or Congress to reject an entire slate of closure and realignment recommendations.
Moreover, as described above, the closure and reaiignment recommendations will become law
within 45 legislative days after the President approves them. The President must act by
September 23, 2005.

33.  Absent a temporary restraining order, the harm as alleged herein will be
irreparable. The recommendations of the Commission would nullify the power of the Governor
to withhold his consent, deprive him of a vital homeland security asset, degrade his ability to
defend the security of the citizens of the Commonwealth, and deter enlistments and re-
enlistments in the Massachusetts Air National Guard.

Absent a temporary restraining order, and after action by the President on or
before September 23, 2005, judicial review of the report of the Commission may be contested by

the United States under Dalton v. Specter, 511 U.S. 462 (1994).




FIRST CLAIM FOR DECLARATORY RELIEF (MILITIA CLAUSE)

34.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 33, above.

35.  Article], § 8, cl. 16, authorizes Congress to "provide for organizing, arming, and
disciplining, the Militia, and for governing such Part of them as may be employed in the service
of the United States, reserving to the States respectively, the Appointment of the Officers, and
the Authority of training the Militia according to the discipline prescribed by Congress."

36. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

37.  Pursuant to Article I, § 8, cl. 16, no base, branch, organization or allotment of a
National Guard unit not then in federal service and located entirely within a State may be closed
or materially changed by the Secretary or the Commission without the consent of the Governor of
that State.

38.  The Commission, in recommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated the Militia Clause.

SECOND CLAIM FOR DECLARATORY RELIEF (32 U.S.C. § 104)

39. Plaintiff incorporates by reference and re-allege paragraphs 1 through 38, above.

40. Title 32 U.S.C. § 104(a) provides that "each State . . . may fix the location of the
units and headquarters of its National Guard."

41.  Title 32 U.S.C. § 104(c) provides that "no change in the branch, organization, or
allotment of a unit located entirely within a State may be made without the approval of its
governor."

42. The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.



43. The Commission, in i‘ecommending that Otis ANGB be closed and that the PAA
at issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to
close Otis ANGB, have violated 32 U.S.C. § 104.

THIRD CLAIM FOR DECLARATORY RELIEF (10 U.S.C. § 18238)

44.  Plaintiff incorporates by reference and re-allege paragraphs 1 through 43.

45.  Title 10 U.S.C. § 18238 provides: "A unit of the Army National Guard of the
United States or the Air National Guard of the United States may not be relocated or withdrawn
under this chapter without the consent of the governor of the State . .. "

46.  The National Guard is the militia reserved to the States by Article I, § 8, cl. 16.

47.  The Commission, in recommending that Otis ANGB be closed and the PAA at
issue at Otis and Barnes ANGB be moved, and the Secretary, in proposing to take action to close
Otis ANGB, have violated 10 U.S.C. § 18238.

PRAYERS FOR RELIEF
WHEREFORE, Governor Romney requests that the Court grant the following
relief:

a. temporarily restrain the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

b. preliminarily enjoin the Commission, Chairman Principi, and the BRAC

10




Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Bames Air National Guard Base in
Westfield, Massachusetts, and move fificen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005;

permanently enjoin the Commission, Chairman Principi, and the BRAC
Commissioners from including recommendations to close Otis ANGB, move
fifteen F-15 aircraft from Otis ANGB to Barnes Air National Guard Base in
Westfield, Massachusetts, and move fifteen A-10 aircraft from Barnes to other
States in their final report and recommendations to be transmitted to the President
on or before September 8, 2005.

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-135 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated the
Militia Clause of the United States Constitution;

declaring that the Commission, in recommending that Otis ANGB be closed,
fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 32
U.S.C. § 104,

declaring that the Commission, in recommending that Otis ANGB be closed,
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fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and fifteen A-
10 aircraft at Barnes ANGB be moved to other States, or otherwise taking action
to accomplish these ends without the consent of the Governor, has violated 10
U.S.C. § 18238;
g.. declaring that the challenged portions of the BRAC DoD report are null and void;
h. declaring that the portion of the BRAC Report that recommends that Otis ANGB
be closed, fifteen F-15 aircraft be moved from Otis ANGB to Barnes ANGB, and
fifteen A-10 aircraft at Barnes ANGB be moved to other States, is null and void;
i. enjoining the Secretary from taking any action to close Otis ANG, move the
fifteen F-15 aircraft from Otis ANGB to Barnes ANGB, or move the fifteen A-10
aircraft at Barnes ANGB to other States; and
j. awarding such further relief as the Court deems appropriate.
W. MITT ROMNEY

GOVERNOR OF THE
COMMONWEALTH OF MASSACHUSETTS

By his attomeys,
THOMAS F. REILLY
ATTORNEY GENERAL

Thomas A. Barnico, BBO # 030040
Assistant Attorneys General

One Ashburton Place

Boston, MA 02108

(617) 727-2200, ext. 2050, 3380

Dated: September 7, 2005
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T COMMONWEALTH OF MASSACHUSETTS
ExecuTive DEPARTMENT
STATE HOUSE . BOSTON 02133
(617) 725-4000

MITT ROMNEY

GOVERNOR ]
KERRY HEALEY September 1, 2005
LIEUTEMANT GOVERNOR
The Honorable Donald H. Rumsfeld
Secretary of Defense
1000 Defense Pentagon
Washington, DC 20310-1000

The Honorable Anthony J. Principi, Chairman
Base Realignment and Closure Commission
Polk Building, Suite 600

2521 South Clark Street

Arlington, VA 22202

Dear Secretary Rumsfeld and Chairman Principi:
1 am writing to state that I have not consented to the following:

v ) The Department of Defense’s recommendation to close Otis Air National Guard
(ANG) Base and move the 102™ Fighter Wing’s aircraft to bases in other states;

(2) The BRAC Commission’s recommendation to move the 102™ Fighter Wing’s 18
F-15 aircraft from Otis ANG Base to Barnes ANG Base and close Otis ANG
Base; and

(3) The BRAC Commission’s recommendation to move the 104™ Fighter Wing’s 15
A-10 aircraft from Barnes ANG base to other states.

Because I have not consented to the closure of Otis ANG Base, the reassignment of
the 102™ Fighter Wing’s aircraft, or the reassignment of the 104" Fighter Wing’s aircraft,

_these recommendations appear to violate 10 U.S.C. Section 18238 and 32 U.S.C. Section
104(c), which require gubernatorial consent for such actions.

Sincerel
%‘ 77, /

Mitt Romney

Govemor

y
Paarrzo on Recvcizo Paen




